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Treaties | The Foundation of the Trust Responsibility

Treaty of Fort Laramie – 1868

Article 13:

“The United States hereby agrees to 
furnish annually to the Indians the 
physician, teachers, carpenter, miller, 
engineer, farmer, and blacksmiths, as 
herein contemplated, and that such 
appropriations shall be made from time 
to time, on the estimate of the Secretary 
of the Interior, as will be sufficient to 
employ such persons.”



• “Inadequate, outdated, inefficient and undermanned facilities”

• “shortage of personnel”

• “insufficient services in such areas as laboratory, hospital inpatient and 
outpatient, eye care and mental health services, and services availabe through 
contracts with private physicians, clinics and agencies.”

• Lack of housing for staff

• “lack of access of Indians to health services due to remote[ness]”

• “lack of safe water and sanitary waste disposal systems.”

Section 2(f), Indian Health Care Improvement Act

Two Hundred Years Later | America Still Had Not 
Fulfilled the Trust Responsibility



1975-1976 | Congress Takes Three Major Steps to 
Reform the Indian Health System

IHS REFORM – Indian 
Health Care 

Improvement Act

TRIBAL SELF 
DETERMINATION 

– Indian Self-
Determination 
and Education 
Assistance Act

ACCESS TO 
MEDICARE AND 

MEDICAID



IHS Access | Medicare and Medicaid

• Section 1880 of the Social Security Act, 42 U.S.C. 1395qq 

• Access to Medicare for IHS and tribal Hospitals and skilled nursing facilities

• Section 1911 of the Social Security Act, 42 U.S.C. §1396j

• Access to Medicaid for IHS and tribal health facilities

• Section 1905(b) of the Social Security Act, 42 U.S.C. §1396d(b)

• 100 percent FMAP for services received through IHS and tribal facilities



Congress | Medicaid to Supplement IHS Funding

• Access to Medicaid is intended to act “as a much-needed supplement to a health 
care program which for too long has been insufficient to provide quality health 
care to the American Indian.”

• Medicaid authorization was provided by Congress “to enable Medicaid funds to 
flow into IHS institutions.”

H.R. REP. NO. 94-1026, pt. III at 21 (1976), reprinted in 1976 U.S.C.C.A.N. 2782, 2796



IHS Funding Breakdown| 2017

• Medicaid collections provided nearly $808 million of the $6.3 billion IHS 
budget in FY 2017, which is approximately 12.69% of the agency’s annual 
operating budget.

Appropriations Services

Facilities Appropriations 

Medicaid

Medicare Private Insurance Veterans Administration



Medicaid Funding for IHS Programs | 
0.14% of Total Medicaid Spending

IHS collections account for just 0.14% of Medicaid’s annual expenditures of 
approximately $574.567 billion.

All Other Expenditures

IHS
Total Medicaid Expenditures in FY 2017



Challenges | Making Medicaid Work for 
Indian Country



CMS and HHS | Trust Responsibility

“S ince the  format ion of  the  Union,  the  United States  (U.S . )  has  recognized 
Indian Tr ibes  as  sovereign nat ions.  A  unique government -to-government  
re lat ionship  ex ists  between Indian Tr ibes  and the  Federal  Government  and th is  
re lat ionship  i s  grounded in  the  U.S .  Const i tut ion,  numerous treat ies ,  statutes ,  
Federal  case  law,  regulat ions and execut ive orders  that  establ ish and def ine a  
t rust  relat ionship with  Indian Tr ibes .  Th is  re lat ionship i s  der ived f rom the 
pol i t ica l  and legal  re lat ionship that  Ind ian Tr ibes  have with  the  Federal  
Government and is  not  based upon race.  Th is  spec ial  re lat ionship i s  aff i rmed 
in  statutes  and var ious  Pres ident ia l  Execut ive Orders  …”

DEP'T OF HEALTH AND HUMAN SERVICES TRIBAL CONSULTATION 
POLICY (DEC. 14, 2010),  AT 1; CENTERS FOR MEDICARE AND 
MEDICAID SERVICES TRIBAL CONSULTATION POLICY (NOV. 17, 
2011), AT 1. 



CMS Has the Trust Responsibility | 
Medicaid Administered by the States



Policy Matters | Removing Access Barriers

• Indian country has to work with States and CMS to ensure continued and 
equal access to the Medicaid program

• Administrative decision-making a critical component

• Tribes can work with States, but CMS retains the ultimate trust responsibility

• It is never enough for CMS to simply say it will ensure States consult with 
tribes.

• Consultation is a process, but does not alone ensure that AI/ANs will maintain 
access to Medicaid.



ISSUE | 100 Percent FMAP

• For the first 20 years of IHS Medicaid Implementation, HCFA (now CMS) took 
the position that 100 percent FMAP only applied to facilities owned by the 
IHS.

• 100 percent FMAP applies to “amounts expended as medical assistance for 
services which are received through an Indian Health Service facility whether 
operated by the Indian Health Service or by an Indian tribe or tribal 
organization.”



SOLUTION |1996 MOA

• HCFA reinterpreted Section 1905(b) of the Social Security Act to apply 100 
percent FMAP to all IHS facilities, including those owned and operated by 
Indian tribes and tribal organizations

• HCFA based its reinterpretation on a new section of the ISDEAA which 
required the IHS to lease back any facility owned or leased by an Indian tribe 
or tribal organization – Section 105(l) of the ISDEAA

• HCFA also extended regulatory policy that IHS facilities not required to obtain 
a state license to tribal providers.



ISSUE | Proof of Citizenship

• In 2005 Deficit Reduction Act imposed new identification and proof of 
citizenship requirements for Medicaid enrollment

• Tribal advocates concerned that lack of adequate identification would result 
in many AI/ANs dropping off of Medicaid



Solution | Tribal ID Recognized

• 2009 Congress amended the DRA requirements to allow documents issued by 
a federally recognized tribe to satisfy enrollment identification requirements 
– 42 U.S.C. §1396b(x)(3)(B).

• Added as Section 211 of the Children’s Health Insurance Program 
Reauthorization Act of 2009 (P.L. 111-3) (Feb. 4, 2009).



Issue | Premiums and Cost Sharing

• States imposing premiums and cost-sharing for CHIP and Medicaid enrollees

• Tribal advocates concerned that because AI/ANs have access to IHS services 
at no cost, they would not remain in the Medicaid program if they were 
required to pay premiums or co-pays and rely on IHS instead.

• This would result in the IHS system losing access to supplemental Medicaid 
funding.



Solution | Exemption from Premiums and 
Cost-Sharing for AI/ANs

• CMS Regulatory Fix for CHIP co-payments.

• 1999 HCFA issued guidance, then a regulation, exempting AI/AN children 
from cost-sharing in the CHIP program.  42 CFR §457.535

• HCFA concluded that exempting AI/AN children from cost-sharing necessary 
in order to avoid a barrier to access to Medicaid, and that doing so was 
permissible exercise of federal trust responsibility.

• HCFA concluded that AI/AN exemption did not raise any civil rights concerns 
due to the unique federal relationship.

• In 2009 Congress exempted AI/AN from premiums and cost-sharing in 
Medicaid.  42 U.S.C. §§1396o(j) and 1396o-1(b)(3)(vii).



ISSUE | Trust Resources

• Inclusion of income derived from trust resources was making it difficult for some low 
income AI/ANs to qualify for Medicaid

• CMS would not disregard trust resources in calculating income for purposes of 
determining Medicaid eligibility



SOLUTION | Trust Resource Exemption

• Congress made certain trust resources exempt from the calculation of income 
for purposes of determining Medicaid eligibility.  42 U.S.C. §§ 1396a(ff) and 
1397gg(e)(1)(H).



ISSUE | Managed Care

• Many States have moved their Medicaid programs to managed care

• In a managed care environment, an outside entity operates the Medicaid 
program on behalf of the State

• Managed care entities set provider reimbursement rates based on 
arrangement with the State, and may be unwilling to pay IHS and tribal 
providers the full IHS encounter rate

• Managed care provider agreements may impose utilization restrictions, 
certification and insurance requirements and other restrictions that are 
inconsistent with tribal rights



Solution | Managed Care Protections

• Right to choose IHS/tribal provider as primary care provider if they enroll in an MCO. 
SSA § 1932(h)(1);  42 U.S.C. § 1396u-2(h)(1).

• Indian health care provider must be promptly paid by MCO at negotiated rate, or rate 
set out in the State plan.  SSA § 1932(h)(2)(A)-(C); 42 U.S.C. § 1396u-2(h)(2)(A)-(C).

• If the MCO pays less than the State would pay, the State must make a wrap payment 
to the Indian health care provider. SSA § 1932(h)(2)(C)(ii); 42 U.S.C. § 1396u-
2(h)(2)(C)(ii). 

• Indians cannot be mandated into managed care through a State Plan Amendment. SSA 
§ 1932(a)(2)(C); 42 U.S.C. § 1396u-2(a)(2)(C).

• Indian health care providers have a right of recovery.  IHCIA Section 206, 25 U.S.C. 
1621e.  

• Managed Care Regulation allows referral from I/T/U and Managed Care Addendum.
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