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Mr. Chairman, Mcmbm of the Comm$c. my nallle is C. Frederick eriD-

I am a Deputy Assistant Attoraey Gcnexal far the Civil Division of the n,..,.•t11ml4 

!'usticc. Thank you very much for the opportunity to share the views of the J:blllrtrn~· 

of Justice on the reauthorization of the Indian Health care lmptOVemcnt Act. 

· today, the Department of Justice bas not bad the opPOrtUnity to fully review c 

wrrcnt version of the proposed leplatioD. and we are not, therefOre, in a 

provide speclfic c:omma:ISS on 1lUs legislation, 

That nid, the Department of Justice scroogly support$ the laudable o 

I improving health care .fur .American ln~i!ns .:0d J\lpska NaJives. and the De 

looks forward to working with tbe Committee tv achieve these soals, The Dr;J~m,art 



federally recognized tribe would be ~cd by the C?.Ourt:s as • ttcial classi 

subject to strict constitutional scrutiny, rather than as a political classification s 
•', 

rational basis review. This distinction is important; because if the legi&lation a 

government benefits on groWlds thai trigger strict scrutiny, courts may uphold e 

legislation as constitutional only upon a showing~ its use of race-based · 

award the subject benefits is ''nanvwly tailored" tO serve a "compelling" gov 

interesL 

In closing, the Dep~ent believes that anr proposed legislation 

health care i$ important and significant, and we are ~eful for the opportuni 

our views with the Committee. As we have in the past, we look forwmd to w 

the Committee on this important piece of legislation. 

with 



fud~y recognized tribe are "political rather than racial," and therefore will 

as long as there is a rational basis fur them. MQrton 11. Mancari, 417 U.S. 53 5, 

havo 

confines howe er resents a risk that the: statut 

This lao 

b DOJ aad HHS IJist 

to provide I more balanced 'View of tlte roastmrtional issue btt;e,J T_~ the 

programs benefiting ''Urban Indians~ under Current law or :in the poor versio 

could be viewed as authorizing the award of grants and other govcrmmeut bet~fits 

basis of racial or ethnic criteria, iatberthan tribal affiliation, these programs 
I 

subject to strict scrutiny under the requirement of equal ~ of the law 

inA.darand Construclon, Inc. "0 Pena, Sl5 U.S. 200,235 ~1995) Bad other 
. ' 

~ample, the statute and the previous reauthorization bill broadly 'define "U 
01 I 

to include individuals wbo are not necessarily affiliated with a federally reco 
i 

Indian tribe, such as descendants in the fim. or sccond.degree ofa:tn"bal m 
''II-" :· 

_.7.te.~ ---.... 0 v / memberS of state recogni;r.ed tribes, elld any individual who is "m Eskimo, 
0 : 

other Alaskan. Native."' Under the ~e Court's decisions.~ is a sub 
I • • 

like~ood that legislation providing. special benefiu10oindividuais of Indian 
0 ! 0 : . 

Native descent based on somcdling ~ther than membership or eqUivalent I ,0 
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vrotked with Committee staff on language that woul~ have clarified that the bome-IDIIS4=n 

or comm.Wlity-based Services that cap be provided ufier self-dctcnn,inati6n 
' ' 

those for which the Secretary of the Department of~calth and Humf Servi 

: 
developed meaningful standards of care. ! · 

The Departlllent expressed concernS in previOus ven;ions of ~e bill :r 

: i 
possibility of unlicensed individuals providing mental health treatJnent to ~'""'1'=-r= 

I 

roviders to all bnltb care 

Hl{S-

.. ·j 

aestcd DOJ. amicus in Alaska Dent21 Socie 
i 

·'on on the1ffiS Dent 1 
I 

m autborfr.ed unde 

Communi 
! '! 

pevious vmion of the bill, the Department woxked with the CoiD.Iitittee to 
I • ; 

that would have ensured the licensing .requirelnent lfor rovidin m~tal heal 
. . I 

' I I 

and we-believe the change was in the interest of bOth the United ~ and . ' 
' . I I 
;. I . 

community; 

Fmally, the Department noted its concern $at the previouSly popo 
. . . ' I 

1 1'1 
may mise a significant constitutional issue. W~ ~ prcviausly attpnpt~·to 

I . I • I ' 

the Committee to address this concern, but ~ly, resolutiJn was ~ot ~~d. 
' I • 

• • I · I . 
Most of the programs authorized by-c:um::ut Jaw o~ that would bavp beeo au 

. • .i :: i : 
the previoasly proposed legislation tied the proviS:ion ofbencfiti ~ mem :· 

. . :: ' j : 
federally recognized lndillJl tribe, and courts would therefOre likelY uphoid 

I · I I 

cousrihlfional. The Supreme Court has held that c~sifications Jse<t ~etnblershi''p in a 
•' I 

' .. ., '. 
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I.>epattmcnt was concerned that it WO\l1d not be able to defend such suits b 

courts DJight conclude that trib81 health practitioners were providing "medical' 

that, by definition, do not comply with the standards of the relevant state's ~ ' 

extensively with the Committee !au last year to add language that WQU}d hav cl 

that the United States, and ultimately the taxpay~n, would not be liable fur m 
i. ' 

· claims under the ITCA arising out of the provision of-traditional health car.e 

This language would not have impacted any other tort suits that could be ~ 

the United States for auy other service provided under self.determination con 

The Department also expressed its concern regarding a provision that o 

extended FrCA coverage to persons who are providiDg bom.e-based or oo·m, ID$I~· 
.f! 

semces. Again, the Department stres$eS that it has no objection to the Act's 
. - ~ 

I 

increasing the availability of these services. However, these services are...!!s~o~~~ 
' !. 

S: We have no records to substantiate use of''often" and believe the tern to be a 
l 

mischaracterization ofthe IHS and tribal practice.] pro¥ided by relativeS i 
. . . . . . r 

instances., tbere arc no establish~ stmdarils fw sudllaypcnoo ~or fo~ 

environment ~ whi<:h the~ are provided.. Thus, the United States· should ~t 
it 

defend against, nor should the taxpayers be required to pay for, negligent ·pr buwt\11 
I 
.: 

conduc:t by such individuJ!s performing.hom~~-a~-~ commuoj..!)'-1;>~ 
c 

and its medica! sta . It is not accurate to descri 

I• 
v 
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Additionall we n te that the t m tribal ead tJ. 
. . ·. ~ 

that are not subject to any stan~ of care. To adchss these concerns. the..,.,.,...., ..... 
. . ~ 
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.-

worked extensively with this Committee and D.let with reprcsetltativcs of the 

Indian community on a prior venion of this leglsl~ti.on. We expect that this c4>t~lt.i·ve 

relationship will continue as the Department reviews the current legislatioll-

In commenting on the prior legislation, the Department identified tan~~ 

concerns that could be- and for the most part were - addressed with relative 

changes to the legislllt.ion that did not detract from the overall goal of improv · 

care for American Indians and Alaska Natives. Indeed, in the Department's v 

. generally. 

For example, in an earlier version of proposed legislation, the De 

Health and Human Services and Indian tribes coold enter into self...<fetennioa o 

COIJtniCtS that cover tr1bal "traditional health ta{e practices." Such practices 

American Indian tribes and cannot be measured by ~lished standards of 

recognized by the state. However, to the extent that these tnlditional h.calth 

were being provided by an Indian Tribe under a self-dcterm ination COil1niCt, 

injured by such a practice oould potentially sue the U~ States under the F 

Claims Act ·(known as the "FTC A j and expose taXpayers to ,any resulting li b · • It is 
I 

a basic tenet of the FI'CA that the United Stat2s is-liable in tort only ·~ 

circumstmces where the United States, if a private pelWl\ would be liable. 

accordance with 1hc law of the place whe:-e the act oc OJJ\ission ~ ... 
' I 

defined· "the l.a.w of the place., to mean stme law, not federal law, aot tribal 
. I 

. I 
The Dcpartmc:nt was thus concerned that the bill would .mriUre the Qel~mcnt to 

. I 

litigate tort (;lainl$ with no meaningful w-~.y to defend the cases. In: parti 
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