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The purpose of the Regulation Review and Impact Analysis Report (RRIAR) is to identify and summarize key regulations issued by the Centers for 
Medicare and Medicaid Services (CMS) pertaining to Medicare, Medicaid, CHIP, and health reform

1
 that affect (a) American Indians and Alaska Natives 

and/or (b) Indian Health Service, Indian Tribe and tribal organization, and urban Indian organization providers. Furthermore, the RRIAR includes a 
summary of the regulatory analyses prepared by the National Indian Health Board (NIHB)

2
, if any, and indicates the extent to which the recommendations 

made by NIHB were incorporated into any subsequent CMS actions.  

In addition to this cover page, the report consists of three tables –  
-  Table A provides a status report on the RRIAR itself, listing the regulations included in the RRIAR to date, and the components of the analysis 

provided under each. The regulations are organized in four sections: I. Medicaid; II. Medicare; III. Health Reform; and IV. Other. 

-  Table B lists key regulations issued by CMS, due dates for comments, a synopsis of the CMS action, and a summary of the analysis, if any, 
prepared by NIHB.  

-  Table C identifies the recommendations made by NIHB pertaining to each regulation, if any, and evaluates the extent to which the 
recommendations made by NIHB were incorporated into subsequent CMS actions. 

 

Regulations with pending due dates for public comments – 

 83. Medicaid Statistical Information System (CMS-R-284; comments due 1/2/2013) 

 60.f. Medicare Part C and Part D Data Validation (CMS-10305; comments due 1/4/2013) 

 111.b. Multi-State Plan Program for Exchanges (OPM RIN 3206-AM47; comments due 1/4/2013) 

 94. Methodology for Designation of Frontier and Remote Areas (HRSA/no ref. #; comments due 1/4/2013) 

 108. Medicare Plan Finder Experiment (CMS-10441; comments due 1/10/2013) 

 97. FEHBP Coverage for Certain Intermittent Employees (OPM RIN 3206-AM74; comments due 1/14/2013) 

 1.d. Stage 3 Definition of Meaningful Use of EHRs (HHS/no ref. #; comments due 1/14/2013) 

 23.b. MACPro: New Online System for State Plan Amendments, Waivers, etc. (CMS-10434; comments due 1/22/2013) 

 79. Fiscal Soundness Reporting Requirements (CMS-906; comments due 1/22/2013) 

 121. Medicare Enrollment Application for Clinics/Group Practice (CMS-855B; comments due 1/22/2013) 

 107. Medicare Uniform Institutional Provider Bill (CMS-1450; comments due 1/22/2013) 

 92.b. Compliance with Individual and Group Market Reforms (CMS-10430; comments due 1/22/2013) 

 105.  Indian Health Service Contract Health Services Report (IHS 843-1A; comments due 1/22/2013 approx.) 

 106. Hospital Death Reports (CMS-10455; comments due 1/22/2013) 

 122.a. Special Enrollment Rights Under Group Health Plans (DoL (OMB 1210-0101); comments due 1/23/2013) 

 122.b. Pre-Existing Condition Exclusion Under Group Health Plans (DoL (OMB 1210-0102); comments due 1/23/2013) 

 11.h. Medicare Part C Explanation of Benefits (CMS-10453; comments due 1/25/2013) 

 60.e. CMS Enterprise Identity Management System (CMS-10452; comments due 1/25/2013) 

 99. Wellness Programs (IRS REG-122707-12/ DoL RIN 1210-AB55/CMS-9979-P; comments due 1/25/2013) 

 109.   Expedited Review of Denial of COBRA Premium Reduction (DoL OMB 1210-0135; comments due 1/25/2013) 

 122.c. Creditable Coverage Under Group Health Plans (DoL (OMB 1210-0103); comments due 1/28/2013) 

                                                           
1
 “Health reform” is inclusive of (1) the Patient Protection and Affordable Care Act (Pub. L. 111-148), incorporating by reference S. 1790 as reported by the 

Committee on Indian Affairs of the Senate in December 2009 (containing amendments to the Indian Health Care Improvement Act, IHCIA), and as amended by 
the Health Care and Education Reconciliation Act (HCERA; Public Law 111–152) (collectively referred to as “ACA”) and (2) the American Recovery and 
Reinvestment Act of 2009 (ARRA, Pub. L. 111-5) 
2
 The analyses and recommendations may include those made by the Tribal Technical Advisory Group to CMS (TTAG) and other tribal organizations. 
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 124.  National Partnership for Action to End Health Disparities (HHS-OS-17378-30D; comments due 1/28/2013) 

 48.b. Medical Loss Ratio Rebate Calculation Report and Notices (CMS-10418; comments due 2/4/2013) 

 1.e. Revisions to the 2014  EHR Certification Criteria and EHR Incentive Program (CMS-0046-IFC; comments due 2/5/2013) 

 117. CAHPS Survey (CMS-10450; comments due 2/5/2013) 

 118. Hospital Wage Index Occupational Mix Survey (CMS-10079; comments due 2/5/2013) 

 67. State Consumer Assistance Grants (CMS-10333; comments due 2/7/2013) 

 119. ICD-10 Industry Readiness Assessment (CMS-10381; comments due 2/7/2013) 

 52.d. Home Health Change of Care Notice (CMS-10280; comments due 2/11/2013) 

 80.b. Advanced Beneficiary Notice of Noncoverage (CMS-R-131; comments due 2/11/2013) 

 123.   Effect of Reducing Falls on Expenses (HHS-OS-18280-60D; comments due 2/25/20913) 

 41.b.  New Safe Harbors (OIG-121-N; comments due 2/26/2013) 

 1126. Medicare Rural Hospital Flexibility Grant Program (HRSA / OMB 915-xxxx); comments due approx. 3/1/2013) 

 113. Additional Medicare Tax (REG-130074-11; comments due 3/5/2013) 
 

Comments recently submitted by NIHB, TTAG and/or other tribal organizations– 

 89.     Notice of Benefit and Payment Parameters (CMS-9964-P; comments submitted 12/31/2012) 

 92.a. Health Insurance Market Rules (CMS-9972-P; comments submitted 12/26/2012 by ANTCH) 

 50.c.  Model Qualified Health Plan Addendum (Indian Addendum) (No ref. #; comments submitted 12/18/2012) 

 11.e.  Medicare Advantage Quality Bonus Payment Demonstration (CMS-10445; comments submitted 11/16/2012) 

 80.a.   Notice of Denial of Medical Coverage (or Payment) (CMS-10003: comments submitted 11/6/2012) 
 

Regulations under OMB (Office of Management and Budget) review – 

 82. Modifications to the HIPAA Privacy, Security, Enforcement, and Breach Notification Rules (RIN 0945-AA03; sent to OMB 3/24/2012) 

 81. Part II--Regulatory Provisions To Promote Program Efficiency, Transparency, and Burden Reduction (CMS-1367-P; sent to OMB 8/2/2012) 

 110.   Reporting of Physician Ownership (CMS-5060-F; sent to OMB 11/27/2012) 

 28.c. Medicaid Eligibility Under ACA--Part II (CMS-2334-P; sent to OMB 11/29/2012) 
 

Recent (final) rules issued – 

 116. Fees for the Patient-Centered Outcomes Research Trust Fund (TD 9602; issued 12/6/2012) 

 112. VA/IHS Agreement for Health Care Services Reimbursement (VA/no ref. #; issued 12/6/2012) 

 70.a. Medicare Physician Fee Schedule Rule (CMS-1590-FC; issued 11/16/2012) 

 4.b. Hospital Outpatient and Ambulatory Service Center Payment Systems (CMS-1589-FC; issued 11/15/2012) 

 71.a.  Physician Fee Schedule, ESRD, Bad Debt, etc. (CMS-1352-F; issued 11/9/2012) 

 52.b.  Home Health Prospective Payment System Rate for CY2013 (CMS-1358-F; issued 11/8/2012) 

Contacts: Jennifer Cooper (JCooper@nihb.org); Liz Heintzman (EHeintzman@nihb.org) 

mailto:JCooper@nihb.org
mailto:EHeintzman@nihb.org


TABLE A: REGULATIONS INCLUDED TO DATE IN RRIAR TABLES B AND C 
UPDATED THROUGH 12/31/2012 

 

   : regulation review complete  : regulation currently under review    : regulation release pending 
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

 
  SECTION I: MEDICAID (AND DUAL 

MEDICAID AND MEDICARE) 
Beginning on page 1 of 56  

 
  SECTION II: MEDICARE Beginning on page 13 of 56  

 
  SECTION III: HEALTH REFORM Beginning on page 33 of 56  

 
  SECTION IV: OTHER Beginning on page 50 of 56  

 
  SECTION I: MEDICAID (AND DUAL 

MEDICAID AND MEDICARE) 
  

1.a. MU EHR Incentive Payments  

ACTION: Proposed Final Rule 

NOTICE: Medicare and Medicaid 
Programs; Electronic Health 
Record (EHR) Incentive Program  
AGENCY: CMS 

CMS-0033-P F 
CMS_ FRDOC_ 
0001-0520 
 

Issue Date: 1/13/2010 
Due Date: 3/15/2010 
NIHB File Date: Pre-2/15/2010 
Date of Subsequent Action, if any:  
Issued Final Rule 7/28/2010; 
issued correction 12/29/2010 
Additional: NIHB/TTAG provided 
analysis 2/03/2011; 5/23/2011; 
7/05/2011; 12/14/2011 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 

 NIHB recommendations included: √  

 Subsequent Agency action: √ 

 Analysis of Agency action: √ 

 

1.b. MU EHR Incentive Payments--
Stage 2   

ACTION: Proposed Final Rule 

NOTICE: Medicare and Medicaid 
Programs; Electronic Health 
Record Incentive Program Stage 2 
AGENCY: CMS  

CMS-0044-PF 
 
CMS-0044-
CN2 

Issue Date: 3/7/2012;  
Due Date: 5:00 pm, 5/7/2012 
NIHB File Date: 5/7/2012 
Date of Subsequent Action, if any: 
Issued correction 4/18/2012; 
issued Final Rule 9/4/2012; 
issued correction 10/23/2012 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: [To be 
entered.] 

 Summary of 
subsequent  Agency 
action: √ 

 NIHB recommendations included: To 
be entered. 

 Subsequent Agency action: [To be 
entered.] 

 Analysis of Agency action: [To be 
conducted and entered.] 

 



TABLE A: REGULATIONS INCLUDED TO DATE IN RRIAR TABLES B AND C 
UPDATED THROUGH 12/31/2012 

 

   : regulation review complete  : regulation currently under review    : regulation release pending 
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

1.c. HIT Revised Standards--CMS 
EHR Program  

ACTION: Proposed Final Rule 

NOTICE: Health Information Tech.; 
Revised Standards, Implementation 
Specs and Cert. Criteria for EHRs 
AGENCY: ONC, HHS 
 

HHS 
RIN 0991-
AB82 

Issue Date: 3/7/2012 
Due Date: 5:00 pm, 5/7/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: Issued Final Rule 
9/4/2012   

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 Summary of 
subsequent  Agency 
action: √ 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  
 

1.d. Stage 3 Definition of Meaningful 
Use of EHRs  

ACTION: Request for Comment 

NOTICE: Request for Comment 
Regarding the Stage 3 Definition of 
Meaningful Use of EHRs 
AGENCY: ONC, HHS 

HHS (no 
reference 
number) 

Issue Date: 11/26/2012 
Due Date: 1/14/2013 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action:   

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  
 

1.e. Revisions to the 2014  EHR 
Certification Criteria and EHR 
Incentive Program  

ACTION: Interim Final Rule 

NOTICE: Health Information 
Technology: Revisions to the 2014 
Edition EHR Certification Criteria; 
and Medicare and Medicaid 
Programs; Revisions to the EHR 
Incentive Program 
AGENCY: CMS 
 

CMS-0046-IFC Issue Date: 12/7/2012 
Due Date: 2/5/2013 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action:   

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  
 



TABLE A: REGULATIONS INCLUDED TO DATE IN RRIAR TABLES B AND C 
UPDATED THROUGH 12/31/2012 

 

   : regulation review complete  : regulation currently under review    : regulation release pending 
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

8. Sec. 1115 Waiver Transparency 
ACTION: Proposed Final Rule 
NOTICE: Medicaid; Review/App. 
Process for Sec. 1115 Demo’s 
AGENCY: CMS 
 
 
 

CMS-2325-PF Issue Date: 9/17/2010 
Due Date: 11/16/2010 
NIHB File Date: 11/15/2010 
Date of Subsequent Agency 
Action, if any: Issued Final Rule 
2/27/2012 

 Summary of Agency 
action: √ 

 TTAG analysis of 
action: √ 

 

 TTAG recommendations included: √ 

 Subsequent Agency action: √ 

 Analysis of Agency action: To be 
entered. 

9.a. Med/Med Provider Survey 
ACTION: Final Rule w/Comments 
NOTICE: Medicare, Medicaid, and 
CHIP Programs; Additional 
Screening Requirements, App. Fee 
AGENCY: CMS 
 

CMS-6028-FC Issue Date: 9/23/2010 
Due Date: 11/16/2010 
NIHB File Date: 11/16/2010 
Date of Subsequent Agency 
Action, if any: 2/1/2011; issued 
CMS-6029-N 3/23/2011 (see 
9.b.) 
Additional: NIHB provided 
examples of hardship 3/25/11 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 NIHB recommendations included: √ 

 Subsequent Agency action: √ 

 Analysis of Agency action: √ 

 

 

9.b. Provider Enrollment Application 
Fee for 2011 
ACTION: Notice 
NOTICE: Medicare, Medicaid, and 
Children’s Health Insurance 
Programs; Provider Enrollment 
Application Fee Amount for 2011 
AGENCY: CMS 
 
 

CMS-6029-N Issue Date: 3/23/2011 
Due Date: None 
NIHB File Date:  None. 
Date of Subsequent Agency 
Action, if any: 
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: To be entered. 

 

 NIHB recommendations included: √ 

 Subsequent Agency action: √ 

 Analysis of Agency action: √ 

 

 



TABLE A: REGULATIONS INCLUDED TO DATE IN RRIAR TABLES B AND C 
UPDATED THROUGH 12/31/2012 

 

   : regulation review complete  : regulation currently under review    : regulation release pending 
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

9.c. Provider Enrollment Application 
Fee for 2013 
ACTION: Notice 
NOTICE: Medicare, Medicaid, and 
Children’s Health Insurance 
Programs; Provider Enrollment 
Application Fee Amount for 
Calendar Year 2013 
AGENCY: CMS 
 

CMS-6044-N Issue Date: 11/30/2012 
Due Date: None 
NIHB File Date: None 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

13. Provider Complaint Filing 
ACTION: Proposed Rule 
NOTICE: Medicare & Medicaid 
Providers & Suppliers to notify 
beneficiaries of the right to file 
written complaint with QIO 
AGENCY: CMS 
 
 

CMS-3225-P 
RIN 0938-
AP94 
 

Issue Date: 2/2/2011 
Due Date: 4/4/2011 
NIHB File Date: 4/4/2011 
Date of Subsequent Agency 
action, if any: Sent Final Rule to 
OMB for review 6/2/2011; no 
further action as of 11/30/2012 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 NIHB recommendations included: √ 

 Subsequent Agency action:  

 Analysis of Agency action: 

16.a. 

 

New Medicaid Community First 
Choice Option  
ACTION: Proposed Final Rule 
NOTICE: Community First Choice 
Option 
AGENCY: CMS 
 
 

CMS-2337-PF 
RIN 0938-
AQ35 
 

Issue Date: 2/25/2011 
Due Date: 4/26/2011 
NIHB File Date: 4/26/2011 
Date of Subsequent Agency 
Action, if any: 5/7/2012 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 NIHB recommendations included: √ 

 Subsequent Agency action: √ 

 Analysis of Agency action: In 
progress. 

 



TABLE A: REGULATIONS INCLUDED TO DATE IN RRIAR TABLES B AND C 
UPDATED THROUGH 12/31/2012 

 

   : regulation review complete  : regulation currently under review    : regulation release pending 
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

16.b. 

 

Medicaid HCBS Waivers  
ACTION: Proposed Rule 
NOTICE: Medicaid; State Plan 
Home and Community-Based 
Services, 5-Year Period for 
Waivers, Provider Payment 
Reassignment; Setting 
Requirements 
AGENCY: CMS 
 

CMS-2249-P2 Issue Date: 5/3/2012 
Due Date: 7/2/2012 (corrected) 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action:  None. 

 

 NIHB recommendations included: 

 Subsequent Agency action:  

 Analysis of  Agency action:  

 

17. 

 

Assuring Access to Covered 
Services  
ACTION: Request for Information 
NOTICE: Opportunities for 
Alignment Under Medicaid and 
Medicare 
AGENCY: CMS 
 
 

CMS-5507-NC 
 
 

Issue Date: 5/16/2011 
Due Date: 7/11/2011 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: No subsequent 
action as of 12/31/2012. 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 NIHB recommendations included: √ 

 Subsequent Agency action:  

 Analysis of  Agency action: 

20. 

 

Assuring Access to Services  
ACTION: Proposed Rule 
NOTICE: Medicaid Program; 
Methods for Assuring Access to 
Covered Medicaid Services 
AGENCY: CMS 
 
 

CMS-2328-P 
 
 

Issue Date: 5/6/2011 
Due Date: 7/5/2011 
ANTHC File Date: 7/5/2011  
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 ANTHC analysis of 
action: √ 

 NIHB recommendations included: √  
(ANHTC recommendations) 

 Subsequent Agency action:  

 Analysis of  Agency action: 



TABLE A: REGULATIONS INCLUDED TO DATE IN RRIAR TABLES B AND C 
UPDATED THROUGH 12/31/2012 

 

   : regulation review complete  : regulation currently under review    : regulation release pending 
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

23.a. 

 

Request for Approval of 
Medicaid and CHIP Forms 
ACTION: Request for Comment 
NOTICE: Clearance for Medicaid 
and CHIP State Plan, Waiver, and 
Program Submissions 
AGENCY: CMS 

CMS-10398 Issue Date: 7/1/2011 
Due Date: 8/30/2011 
NIHB File Date: None 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ (Limited) 

 

 NIHB recommendations included:  
None. 

 Subsequent Agency action:  

 Analysis of  Agency action: 

23.b. MACPro: New Online System for 
State Plan Amendments, 
Waivers, etc. 
ACTION: Request for Comment 
NOTICE: Medicaid and CHIP 
Program (MACPro) 
AGENCY: CMS 

CMS-10434 Issue Date: 12/21/2012 
Due Date: 1/22/2013 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action:  

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of  Agency action: 

26. 

 

Medicaid Home Health 
ACTION: Proposed Rule 
NOTICE: Medicaid Program; Face-
to-Face Requirements for Home 
Health Services; Policy Changes 
and Clarifications Related to HH 
AGENCY: CMS 

CMS-2348-P Issue Date: 7/12/2011 
Due Date: 9/12/2011 
NIHB File Date: None 
Date of Subsequent Agency 
Action, if any: Issued Proposed 
Rule on home health payment 
rates 7/12/2011 (CMS-1353-P) 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 

 NIHB recommendations included:  
None. 

 Subsequent Agency action:  

 Analysis of  Agency action: 

28.a. 

 

Medicaid Eligibility Under ACA 
ACTION: Proposed Final Rule 
NOTICE: Medicaid; Eligibility 
Changes Under the ACA 
AGENCY: CMS 

CMS-2349-PF Issue Date: 8/12/2011 
Due Date: 10/31/2011 
NIHB File Date: 10/31/2011  
Date of Subsequent Agency 
Action, if any: Issued Final Rule 
3/23/2012 (see 28.b.) 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 NIHB recommendations included: √ 

 Subsequent Agency action: √ 

 Analysis of Agency action: √ 



TABLE A: REGULATIONS INCLUDED TO DATE IN RRIAR TABLES B AND C 
UPDATED THROUGH 12/31/2012 

 

   : regulation review complete  : regulation currently under review    : regulation release pending 
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

28.b. 

 

Medicaid Eligibility Under ACA 
ACTION: Interim Final Rule 
NOTICE: Medicaid; Eligibility 
Changes Under the ACA 
AGENCY: CMS 

CMS-2349-IF Issue Date: 3/23/2012 
Due Date: 5:00 pm, 5/7/2012 
NIHB File Date: 5/7/2012 
Date of Subsequent Agency 
Action, if any: CCIIO issued 
guidance 12/10/12: See 28.c. 
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action: 

28.c. 
 

Medicaid Eligibility Under ACA--
Part II 
ACTION: Proposed Rule 
NOTICE: Medicaid Eligibility 
Changes Under the Affordable 
Care Act--Part II 
AGENCY: CMS 
 

CMS-2334-P Issue Date: [Pending at OMB as 
of 11/29/2012] 
Due Date:  
NIHB File Date:  
Date of Subsequent Agency 
Action, if any:  
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action:  

 NIHB recommendations included: 

 Subsequent Agency action:  

 Analysis of Agency action: 

28.d. 
 

 

EHB in Medicaid 
ACTION: Guidance 
NOTICE: State Medicaid Director 
Letter; Essential Health Benefits in 
the Medicaid Program 
AGENCY: CMS 

CMS (no 
reference 
number) 
 
 

Issue Date: 11/20/2012 
Due Date: None 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 NIHB recommendations included:   
Subsequent Agency action:  

 Analysis of  Agency action: 

34. 

 

Presumptive Eligibility 
ACTION:  
NOTICE:  
AGENCY: CMS 
 

CMS-[TBD] Issue Date: [TBD] 
Due Date: [TBD] 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 
 

 Summary of Agency 
action:   

 NIHB analysis of 
action:   

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of Agency action: 



TABLE A: REGULATIONS INCLUDED TO DATE IN RRIAR TABLES B AND C 
UPDATED THROUGH 12/31/2012 

 

   : regulation review complete  : regulation currently under review    : regulation release pending 
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

40. State Plan Pages 
ACTION: Notice 
NOTICE: Medicaid State Plan Base 
Plan Pages 
AGENCY: CMS 
 

CMS-179 Issue Date: 12/29/2011 
Due Date: 2/14/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 
 
 

 Summary of Agency 
action: None. 

 NIHB analysis of 
action: None. 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

41.a. New Safe Harbors 
ACTION: Notice of Intent to 
Develop Regulations 
NOTICE: Solicitation of New Safe 
Harbors and Special Fraud Alerts 
AGENCY: HHS OIG 
 

OIG-120-N Issue Date: 12/29/2011 
Due Date: 5:00 pm, 2/27/2012 
NIHB File Date: 2/27/2012 
Date of Subsequent Agency 
Action, if any: None as of 
12/31/2012 
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: [To be 
entered.] 

 NIHB recommendations included: √ 

 Subsequent Agency action: 

 Analysis of  Agency action: 

41.b. New Safe Harbors 
ACTION: Notice 
NOTICE: Solicitation of New Safe 
Harbors and Special Fraud Alerts 
AGENCY: HHS OIG 
 

OIG-121-N Issue Date: 12/28/2011 
Due Date: 2/26/2013 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action:  

 NIHB recommendations included:  

 Subsequent Agency action: 

 Analysis of  Agency action: 

43. Medicaid Reimbursement for 
Outpatient Drugs 
ACTION: Proposed Rule 
NOTICE: Medicaid Program; 
Covered Outpatient Drugs 
AGENCY: CMS  
 

CMS-2345-P Issue Date: 2/2/2012 
Due Date: 5:00 pm, 4/2/2012 
NIHB File Date: 4/2/2012 
Date of Subsequent Agency 
Action, if any: None as of 
12/31/2012 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 NIHB recommendations included: √ 

 Subsequent Agency action:  

 Analysis of  Agency action: 
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Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

44. Medicaid Payment for Primary 
Care Services 
ACTION: Proposed Final Rule 
NOTICE: Payment for Primary 
Care Services under Medicaid 
Program 
AGENCY: CMS  

CMS-2370-PF Issue Date: 5/11/2012 
Due Date: 5:00 pm, 6/11/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: Issued Final Rule 
11/6/2012; issued correction 
12/14/2012 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 Summary of 
subsequent Agency 
action: √ 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

46. Medicaid DSH and Definition of 
Uninsured 
ACTION: Proposed Rule 
NOTICE: Medicaid Program; 
Disproportionate Share Hospital 
Payments--Uninsured Definition 
AGENCY: CMS  

CMS-2315-P 
 

Issue Date: 1/18/2012  
Due Date: 5:00 pm, 2/17/2012 
NIHB File Date: 2/17/2012 
Date of Subsequent Agency 
Action, if any:  None as of 
12/31/2012. 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 NIHB recommendations included: √ 

 Subsequent Agency action:  

 Analysis of  Agency action: 

61. Medicaid State Disallowance 
ACTION: Final Rule 
NOTICE: Medicaid and Children’s 
Health Insurance Programs; 
Disallowance of Claims for FFP and 
Technical Corrections 
AGENCY: CMS 

CMS-2292-F Issue Date: 5/29/2012 
Due Date: None 
NIHB File Date: None 
Date of Subsequent Agency 
Action, if any: 
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

62. Medicaid State Disallowance 
ACTION: Request for Comment 
NOTICE: External Quality 
Review Protocols 
AGENCY: CMS 
 

CMS-R-305 Issue Date: 5/31/2012 
Due Date:  7/2/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 
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RRIAR 
Ref. 
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Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

65. Health Care Reform Insurance 
Web Portal Requirements 
ACTION: Request for Comment  
NOTICE: Health Care Reform 
Insurance Web Portal 
Requirements 
AGENCY: CMS 
 

CMS-10320 Issue Date: 8/15/2012 
Due Date: 9/13/2012 
NIHB (TTAG and ANTHC) File 
Date: 9/13/2012 
Date of Subsequent Agency 
Action, if any: None as of 
12/31/2012 
 

 Summary of Agency 
action: √ 

 TTAG analysis of 
action: √ 

 TTAG recommendations included: √ 

 Subsequent Agency action:  

 Analysis of  Agency action: 

66. Requirements for Charitable 
Hospitals 
ACTION: Proposed Rule 
NOTICE: Additional Requirements 
for Charitable Hospitals 
AGENCY: IRS 
 

REG-130266-
11 

Issue Date: 6/26/2012 
Due Date: 9/24/2012 
NIHB File Date: 9/24/2012; 
ANTHC also filed comments 
9/24/2012 
Date of Subsequent Agency 
Action, if any: None as of 
12/31/2012 
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 ANTHC recommendations included: √ 

 Subsequent Agency action:  

 Analysis of  Agency action: 

83. Medicaid Statistical Information 
System  

ACTION: Request for Comment 

NOTICE: Medicaid Statistical 
Information System 
AGENCY: CMS 

CMS-R-284 Issue Date: 8/15/2012 
Due Date: 10/15/12 11/19/2012 
1/2/2013 
NIHB File Date: None 
Date of Subsequent Action, if any: 
Issued extension without change 
10/19/2012; issued revision 
12/3/2012 
 
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None 

 Summary of 
subsequent Agency 
action: √ 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of Agency action:  
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# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

84. 
Monthly State File of Dual 
Eligible Enrollees  

ACTION: Request for Comment 

NOTICE: Monthly State File of 
Medicaid/Medicare Dual Eligibles 
AGENCY: CMS 
 
 

CMS-10143 Issue Date: 9/17/2012 
Due Date: 11/16/2012 
NIHB File Date: None 
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None.  

 

 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of Agency action:  

 

85. Medicaid Incentives for 
Prevention of Chronic Diseases 
ACTION: Request for Comment 
NOTICE: Minimum Data Set for 
MIPCD Program Grantees 
AGENCY: CMS 
 
 
 

CMS-10444 Issue Date: 10/19/2012 
Due Date: 11/19/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of Agency action:  

 

86. Community Health Accreditation 
Program for Hospices 
ACTION: Final Notice 
NOTICE: Medicare and Medicaid 
CHAP for Continued Deeming 
Authority for Hospices 
AGENCY: CMS 
 
 

CMS-3266-FN Issue Date: 10/19/2012 
Due Date: None. 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  
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# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

101. 

 

FMAP for Medicaid, CHIP, and 
Other Programs for FY 2014 
ACTION: Notice 
NOTICE: Federal Financial 
Participation in State Assistance 
Expenditures; Federal Matching 
Shares for Medicaid, the Children’s 
Health Insurance Program, and Aid 
to Needy Aged, Blind, or Disabled 
Persons for October 1, 2013, 
Through September 30, 2014 
AGENCY: HHS 

HHS (no 
reference 
number) 

Issue Date: 11/30/2012 
Due Date: None. 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

 

 

103.a. CHIP Report on Payables and 
Receivables 
ACTION: Request for Comment 
NOTICE: Children’s Health 
Insurance Program (CHIP) Report 
on Payables and Receivables 
AGENCY: CMS 
 

CMS-10180 Issue Date: 11/16/2012 
Due Date: 12/17/2012 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action:  

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

 

 

103.b. Medicaid Report on Payables 
and Receivables 
ACTION: Request for Comment 
NOTICE: Medicaid Report on 
Payables and Receivables 
AGENCY: CMS 
 

CMS-R-199 Issue Date: 11/16/2012 
Due Date: 12/17/2012 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action:  

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

104. SHIP Forms 
ACTION: Request for Comment 
NOTICE: State Health Insurance 
Assistance Program Client Contact, 
Public and Media Activity Report, 
and Resource Report Forms 
AGENCY: CMS 

CMS-10028 Issue Date: 11/16/2012 
Due Date: 12/17/2012 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action:  

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

 

 

   SECTION II: MEDICARE  
 

2.a. I/T/U Addendum to Medicare 
Prescription Drug Plans (PDP): 
Revision of Current Collection 
ACTION: Information Collection  
NOTICE: Agency Information 
Collection Activities: Proposed 
Collection; Comment Request 

AGENCY: CMS 

CMS-10137 
and CMS-
10237 

 

Issue Date: 6/11/2010 
Due Date: 8/10/2010 
NIHB File Date: 8/10/2010 
Date of Subsequent Agency Action, 
if any: Issued revised “Medicare 
PDP Sponsor contracts with 
Revised I/T/U Addendum” pre-
1/13/2011 
Additional: Issued revised 2013 
contracts 7/1/2011 (see 2.b.) 
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 

From Review of 2011 Docs 

 NIHB recommendations included: √ 

 Subsequent Agency action: √ 

 Analysis of Agency action: √  

2.b. I/T/U Addendum to Medicare 
Prescription Drug Plans (PDP) 
ACTION: Information Collection  
NOTICE: Information Collection 
Activities: Comment Request 

AGENCY: CMS 

 

 

CMS-10137 

 

Issue Date: 7/1/2011  
Due Date: 8/30/2011  
NIHB File Date: 8/30/2011 
Date of Subsequent Agency 
Action, if any:  
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 

 NIHB recommendations included: √ 

 Subsequent Agency action: [To be 
entered.] 

 Analysis of Agency action: [To be 
entered.]  
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# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
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File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

2.c. Medicare Advantage and PDP 
Data Requirements 
ACTION: Request for Comment 
NOTICE: Application for New and 
Expanding Medicare Prescription 
Drug Plans and Medicare 
Advantage Prescription Drug (MA-
PD) Plans, including Cost Plans 
and Employer Group Waiver Plans 
AGENCY: CMS 

CMS-10137 Issue Date: 7/6/2012  
Due Date: 9/4/2012 
NIHB File Date: None 
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

 

 

2.d. Medicare Advantage and PDP 
Plan Applications 
ACTION: Request for Comment 
NOTICE: Part C Medicare 
Advantage and 1876 Cost Plan 
Expansion Application 
AGENCY: CMS 
 
 

CMS-10237 
and CMS-
10137 
 

Issue Date: 10/12/2012 
Due Date: 11/13/2012 
USET File Date: 11/13/2012 
Date of Subsequent Agency 
Action, if any:  None as of 
12/31/2012. 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action:  

 

 USET recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

3.a. Medicare Part B Rates 
ACTION: Final Rule  
NOTICE: Medicare Program; 
Payment Policies Under the 
Physician Fee Schedule and Other 
Revisions to Part B for CY 2011 
AGENCY: CMS 
 

CMS-2010-
0205-0002 
 

Issue Date: 7/13/2010 
Due Date: 8/24/2010 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: Issued Final Rule 
11/29/2010 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  
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# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

3.b. DME Competitive Bidding 
ACTION: Request for Comment 
NOTICE: Durable Medical 
Equipment, Prosthetics, Orthotics, 
and Supplies (DMEPOS) 
Competitive Bidding Program 
AGENCY: CMS 
 
 

CMS-10169 
  
 

Issue Date: 7/27/2012 
Due Date: 8/27/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

3.c. Durable Medical Equipment 
Certificate of Medical Necessity 
ACTION: Request for Comment 
NOTICE: DME Medicare 
Administrative Contractor CMN and 
Supporting Documentation 
Requirements 
AGENCY: CMS 
 

CMS-846-849, 
10125, and 
10126 

Issue Date: 9/24/2012 
Due Date: 11/23/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

4.a. 
 
 
 

Medicare Outpatient Rates 
ACTION: Final Rule 
NOTICE: Medicare Program: 
Proposed changes to the Hospital 
Outpatient Prospective Payment 
System and CY 2011 Rates, etc. 
AGENCY: CMS 
 
 

CMS-2010-
0205-0002 
  
 

Issue Date: 8/3/2010 
Due Date: 8/31/2010 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: Issued Final Rule 
11/24/2010 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action:  None. 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  
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Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

4.b. 
 
 
 

Medicare Outpatient Rates 
ACTION: Proposed Final Rule 
NOTICE: Medicare Program: 
Revisions to hospital outpatient 
prospective and ambulatory 
surgical center payment systems; 
CY 2013 rates, etc. 
AGENCY: CMS 
 
 

CMS-1589-
PFC 
  
 

Issue Date: 7/30/2012 
Due Date: 9/4/2012 
NIHB File Date: None 
Date of Subsequent Agency 
Action, if any: Issued Final Rule 
11/15/2012 
Due Date for Final Rule 
Comments: 12/31/2012 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

5. PACE Information Request 
ACTION: Request for Comment 
NOTICE: Medicare and Medicaid; 
Programs of All-Inclusive Care for 
the Elderly (PACE) 
AGENCY: CMS 
 
 

CMS-2010-
0222-0001 
CMS-R-244 

Issue Date: 7/30/2010 
Due Date: 9/28/2010 
NIHB File Date: None 
Date of Subsequent Agency 
Action, if any: 
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  
 

 

10.a. ACO Standards 
ACTION: Request for Comment 
NOTICE: Medicare; Request for 
Info. Regarding Accountable Care 
Organizations (ACOs) and 
Medicare Shared Saving Program 
AGENCY: CMS 
 
 

CMS-1345-NC Issue Date: 11/17/2011 
Due Date: 12/3/2011 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 3/31/2011 (see 
10.b.) 
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 

 NIHB recommendations included:  

 Subsequent Agency action: See 10.b 
below. 

 Analysis of Agency action:  
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# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

10.b. ACO Standards  
ACTION: Proposed Final Rule 
NOTICE: Medicare Program; 
Shared Savings Program: ACOs 
AGENCY: CMS 

CMS-1345-P F Issue Date: 3/31/2011 
Due Date: 5:00 pm, 6/6/2011  
NIHB File Date: 6/6/2011 
Date of Subsequent Agency 
Action, if any: 11/2/2011 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 Summary of 
subsequent Agency 
action: √ 

 

 

 NIHB recommendations included: √ 

 Subsequent Agency action: √ 

 Analysis of Agency action: √ 

11.a. Revisions to PDP Requirements 
ACTION: Proposed Final Rule  
NOTICE: Medicare Program; 
Proposed Changes to MA and the 
Medicare PDP for Contract Year 
2012 and Other Proposed Changes 
AGENCY: CMS 
 
 

CMS-4144-F 
 

Issue Date: 11/22/2010 
Due Date: 1/11/2011 (changed 
from 1/22/2011) 
NIHB File Date: 1/11/2011 
Date of Subsequent Agency 
Action, if any: Issued Final Rule 
4/15/2011  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 

 NIHB recommendations included: √ 

 Subsequent Agency action: √   

 Analysis of Agency action: √ 

11.b. Medicare Advantage and PDP 
ACTION: Final Rule 
NOTICE: Policy and Technical 
Changes to Medicaid Advantage 
and PDP for CY 2013 

AGENCY: CMS 

 

 

CMS-4157-F 

 

Issue Date: 4/12/2012 
Due Date: None. 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  
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In Table B-- 

 Is the summary of 
Agency action 
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 Is the NIHB analysis 
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In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

11.c. Quality in Medicare Advantage 
and Special Needs Plans 
ACTION: Request for Comment 
NOTICE: Evaluation and 
Development of Outcome 
Measures for Quality Assessment 
in MA Plans and SNPs 
AGENCY: CMS 
 
 

CMS-10451 Issue Date: 10/26/2012 
Due Date: 12/26/2012 1/2/2013 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: Issued correction 
12/12/2012 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 Summary of 
subsequent Agency 
action: √ 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

11.d. Bid Pricing Tool 
ACTION: Request for Comment 
NOTICE: BPT for Medicare 
Advantage and Prescription Drug 
Plans 
AGENCY: CMS 
 
 

CMS-10142 
 

Issue Date: 10/5/2012 
Due Date: 12/4/2012 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: [To be 
entered.] 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

11.e. Medicare Advantage Quality 
Bonus Payment Demonstration 
ACTION: Request for Comment  
NOTICE: Medicare Advantage 
Quality Bonus Payment 
Demonstration 
AGENCY: CMS 
 
 

CMS-10445 
 

Issue Date: 9/17/2012  
Due Date: 11/16/2012 
NIHB File Date: 11/16/2012 
Date of Subsequent Agency 
Action, if any: None as of 
12/31/2012. 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 

 TTAG/NIHB recommendations 
included: √ 

 Subsequent Agency action:  

 Analysis of Agency action:  
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 Is the summary of 
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 Is an analysis of subsequent 
Agency action included? 

11.f. Plan Benefit Package and 
Formulary Submission 
ACTION: Request for Comment 
NOTICE: PBP and Formulary 
Submission for Medicare 
Advantage and Prescription Drug 
Plans 

AGENCY: CMS 

 

CMS-R-262 

 

Issue Date: 10/5/2012 
Due Date: 12/4/2012 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

11.g. Medicare Advantage Reporting 
Requirements 
ACTION: Request for Comment 
NOTICE: Part C Medicare 
Advantage Reporting Requirements 
and Supporting Regulations in 42 
CFR 422.516(a) 
AGENCY: CMS 
 
 

CMS-10261 Issue Date: 10/26/2012 
Due Date: 12/26/2012 
NIHB File Date:  None. 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

11.h. Medicare Part C Explanation of 
Benefits 
ACTION: Request for Comment 
NOTICE: Medicare Advantage and 
Prescription Drug Program: Part C 
Explanation of Benefits 
AGENCY: CMS 
 

CMS-10453 Issue Date: 11/26/2012 
Due Date: 1/25/2013 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: [To be 
entered.] 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  
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File Code  
Dates (Issue, Due, File, 
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In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

18. 

 

eRx Incentive Program 
ACTION: Proposed Rule 
NOTICE: Medicare Program; 
Proposed Change to the Electronic 
Prescribing Incentive Program 
AGENCY: CMS 
 
 

CMS-3248-P 
 
 

Issue Date:  6/1/2011 
Due Date:  7/25/2011 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of  Agency action: 

 

19. 

 

Value-Based Purchasing 
ACTION: Final Rule 
NOTICE: Medicare Program; 
Hospital Inpatient Value-Based 
Purchasing 
AGENCY: CMS 
 
 
 

CMS-3239-F 
 
 

Issue Date: 5/6/2011 
Due Date: None. 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 NIHB recommendations included:  No 
comments/recommendations made. 

 Subsequent Agency action:  

 Analysis of  Agency action: 

21. 

 

Medicare Outpatient Rates and 
Other Provider-Related Issues 
ACTION: Proposed Final Rule 
NOTICE: Medicare and Medicaid: 
Hospital Outpatient Prospective 
Payment; Ambulatory Surgical 
Center; Hospital Value-Based 
Purchasing Program, etc. 
AGENCY: CMS 
 
 

CMS-1525-
PFC 
RIN 0938-
AQ26 
 

Issue Date: 7/1/2011 
Due Date: 8/30/2011 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 11/1/2011; issued 
correction 4/24/2012 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 NIHB recommendations included: 
None. 

 Subsequent Agency action:  

 Analysis of  Agency action: 
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Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

22. 

 

Medicare Physician Rates 
ACTION: Proposed Rule 
NOTICE: Medicare Program; 
Payment Policies Under the 
Physician Fee Schedule and Other 
Revisions to Part B for CY 2012 
AGENCY: CMS 
 
 
 

CMS-1524-P 
RIN 0938-
AQ25 
 

Issue Date: 7/1/2011  
Due Date: 8/30/2011 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 NIHB recommendations included:  
None 

 Subsequent Agency action:  

 Analysis of  Agency action: 

24. 

 

Transportation Barriers Study 
under Medicare for AI/AN 
ACTION: Information Request 
NOTICE: Analysis of Transportation 
Barriers to Utilization of Medicare 
Services by AI/AN Medicare Bene’s  
AGENCY: CMS 
 
 

CMS-10399 Issue Date: 7/1/2011 
Due Date: 8/30/2011 
NIHB File Date: 8/30/2011 
Date of Subsequent Agency 
Action, if any: Issued Notice 
12/14/2011; issued Notice 
4/18/2012; none as of 
12/31/2012. 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 NIHB recommendations included: √ 

 Subsequent Agency action:  

 Analysis of  Agency action: 

25.a. 

 

Medicare Inpatient Rates 
ACTION: Proposed Rule 
NOTICE: Medicare; Hospital 
Inpatient PPPS for Acute Care 
Hospitals and the LTC Hospital 
PPS and Fiscal Year 2011 Rates 
AGENCY: CMS 
 
 

CMS-1518-P 
 
 

Issue Date: 4/19/2011  
Due Date: 6/20/2011  
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: Partial. 

 

 NIHB recommendations included:  
None. 

 Subsequent Agency action:  

 Analysis of  Agency action: 
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Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

25.b. 

 

Medicare Inpatient Rates 
ACTION: Proposed Final Rule 
NOTICE: Medicare; Hospital 
Inpatient and LTC PPS and FY 
2013 Rates; Hospital GME 
Payments; Quality Reporting 
Requirements for ACS and others 
AGENCY: CMS 

CMS-1588-PF 
 
CMS-1588-
CN2 & CN3 
 
CMS-1588-F2 

Issue Date: 4/24/2012 
Due Date: 5:00 pm, 6/25/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: Issued Final Rule 
8/31/2012; issued correction 
10/17/2012 and 10/29/2012 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 Summary of 
subsequent  Agency 
action: √ 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of  Agency action: 

32. 

 

Bundled Payments 
ACTION: Request for 
Applications 
NOTICE: Bundled Payments for 
Care Improvement Initiatives 
AGENCY: CMS 

CMS-5504-N Issue Date: 8/25/2011 
Due Date: 10/06/2011 and 
11/18/2011 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

49.a. Reporting and Returns of 
Medicare Overpayments 
ACTION: Proposed Rule 
NOTICE: Medicare; Reporting and 
Returning of Overpayments 
AGENCY:  CMS 

CMS-6037-P Issue Date: 2/16/2012 
Due Date: 5:00 pm, 4/16/2012 
NIHB File Date: None 
Date of Subsequent Agency 
Action, if any:   

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: [To be 
entered.] 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

49.b. Medicare Credit Balance 
Reporting Requirements 
ACTION: Request for Comment 
NOTICE: Medicare Credit Balance 
Reporting Requirements and 
Supporting Regulations 
AGENCY: CMS 

CMS-838 
  
 

Issue Date: 9/17/2010 
Due Date: 11/16/2010 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  
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# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

52.a. Medicare Home Health Access 
ACTION: Information Request  
NOTICE: Surveys of Physicians 
and Home Health Agencies to 
Assess Access Issues for Specific 
Med. Beneficiaries in ACA §3131(d) 
AGENCY: CMS 

CMS-10429 
and CMS-
10185 

Issue Date: 4/18/2012 
Due Date: 6/18/2012  
NIHB File Date: None 
Date of Subsequent Agency 
Action, if any: 
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

52.b. Medicare Home Health Payments 
ACTION: Proposed Final Rule 
NOTICE: Medicare; Revisions to 
Home Health Prospective Payment 
System Rate Update for CY 2013, 
Hospice Quality Reporting 
Requirements, etc. 
AGENCY: CMS 

CMS-1358-PF Issue Date: 7/13/2012 
Due Date:  9/4/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: Issued Final Rule 
11/8/2012 
 

 Summary of Agency 
action: √ 

 AI/AN analysis of 
action: √ 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

52.c. Medicare Hospice Wage Index 
ACTION: Notice 
NOTICE: Medicare Program; 
Hospice Wage Index for FY 2013 
AGENCY: CMS 

CMS-1434-N Issue Date: 7/27/2012 
Due Date: 9/4/2012 
NIHB File Date: None 
Date of Subsequent Agency 
Action, if any: 
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

52.d. Home Health Change of Care 
Notice 
ACTION: Request for Comment 
NOTICE: Home Health Change of 
Care Notice 
AGENCY: CMS 
 

CMS-10280 Issue Date: 12/12/2012 
Due Date: 2/11/2013 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action:  

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

57. Durable Medical Equipment 
ACTION: Request for Comment 
NOTICE: Durable Medical 
Equipment, Prosthetics, Orthotics, 
and Supplies Competitive Bidding 
Program 
AGENCY: CMS  
 

CMS-10169 Issue Date: 5/7/2012; 7/27/2012 
(revised) 
Due Date: 7/6/2012; 8/27/2012 
(revised) 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action:  None. 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

58. Medicare Hospital Conditions of 
Participation 
ACTION: Final Rule 
NOTICE: Medicare and Medicaid 
Programs; Reform of Hospital and 
Critical Access Hospital Conditions 
of Participation 
AGENCY: CMS 
 

CMS-3244-F Issue Date: 5/16/2012 
Due Date: None 
NIHB File Date: None 
Date of Subsequent Agency 
Action, if any: 
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

59. Medicare Provisions to Promote 
Efficiency 
ACTION: Final Rule 
NOTICE: Medicare and Medicaid 
Provisions to Promote Program 
Efficiency, Transparency and 
Burden Reduction 
AGENCY: CMS 
 
 

CMS-9070-F Issue Date: 5/16/2012 
Due Date: None. 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 
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# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

60.a. 
 

Health Insurance Common 
Claims Form--phase-out 
ACTION: Comment Request 
NOTICE: Agency Information 
Collection Activities: Proposed 
Collection; Comment Request 
AGENCY: CMS 
 

CMS-1500 
(version 08/05) 
and CMS-
1490S 

Issue Date: 5/29/2012 
Due Date: 7/30/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

60.b. 
 

Health Insurance Common 
Claims Form--phase-in 
ACTION: Comment Request 
NOTICE: Agency Information 
Collection Activities: Proposed 
Collection; Comment Request 
AGENCY: CMS 
 
 

CMS-1500 
(version 2/12) 

Issue Date: 5/29/2012 
Due Date: 7/30/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

60.c. Health Insurance Common 
Claims Form 
ACTION: Request for Comment 
NOTICE: Health Insurance 
Common Claims Form and 
Supporting Regulations at 42 CFR 
Part 424, Subpart C 
AGENCY: CMS 
 
 

CMS-1500 
(02/12) and 
CMS-1500 
(08/05) 

Issue Date: 9/21/2012 
Due Date: 10/22/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  
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Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

60.d. Medicare Electronic Data 
Interchange Form 
ACTION: Request for Comment 
NOTICE: Medicare EDI 
Registration and Enrollment Form 
AGENCY: CMS 
 

CMS-10164 
  
 

Issue Date: 9/17/2012  
Due Date: 11/16/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action: 

60.e. CMS Enterprise Identity 
Management System 
ACTION: Request for Comment 
NOTICE: CMS Enterprise Identity 
Management System 
AGENCY: CMS 
 

CMS-10452  
 

Issue Date: 11/26/2012  
Due Date: 1/25/2013 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action:  

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action: 

60.f. Medicare Data Validation 
ACTION: Request for Comment 
NOTICE: Medicare Part C and Part 
D Data Validation 
AGENCY: CMS 

CMS-10305 Issue Date: 12/5/2012  
Due Date: 1/4/2013 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action:  

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action: 

70.a. Medicare PFS Rule 
ACTION: Proposed Final Rule 
NOTICE: Medicare: Revisions to 
payment policies under physician 
fee schedule, DME, face-to-face 
encounters, etc. 
AGENCY:  CMS 

CMS-1590-
PFC 
 
 

Issue Date: 7/30/2012 
Due Date: 9/4/2012 
ANTHC File Date: 9/4/2012 
Date of Subsequent Agency 
Action, if any: Issued Final Rule 
11/16/2012 
Due Date for Final Rule 
Comments: 12/31/2012 

 Summary of Agency 
action: √ 

 ANTHC analysis of 
action: √ 

 ANTHC recommendations included: √ 

 Subsequent Agency action:  

 Analysis of  Agency action: 
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# 
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Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
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Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

70.b. Medicare Fee-for-Service 
Prepayment Medical Review 
ACTION: Request for Comment 
NOTICE: Medicare Fee-for-Service 
Prepayment Medical Review 
AGENCY: CMS 
 
 

CMS-10417 Issue Date: 9/21/2012 
Due Date: 10/22/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

71.a. Medicare PFS Rule 
ACTION: Proposed Final Rule 
NOTICE: Medicare Program; End-
Stage Renal Disease Prospective 
Payment System, Quality Incentive 
Program, and Bad Debt Reductions 
for All Medicare Providers 
AGENCY:  CMS 
 
 

CMS-1352-PF 
 
 

Issue Date: 7/11/2012 
Due Date: 5:00 pm, 8/31/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: Issued Final Rule 
11/9/2012 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

71.b. Medicare Beneficiaries with End-
Stage Renal Disease 
ACTION: Request for Comment 
NOTICE: Evaluation of Patient 
Satisfaction and Experience of 
Care for Medicare Beneficiaries 
with ESRD 
AGENCY: CMS 
 

CMS-10425 
  
 

Issue Date: 9/21/2012 
Due Date: 10/22/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  
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# 
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Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

72. Medicare Skilled Nursing Facility 
Payments 
ACTION: Notice 
NOTICE: Medicare: Prospective 
Payment System and Consolidated 
Billing for Skilled Nursing Facilities 
for FY 2013 
AGENCY:  CMS 
 

CMS-1432-N 
 
 

Issue Date: 8/2/2012 
Due Date: None. 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any:   

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

73. Medicare Inpatient Psychiatric 
Rates 
ACTION: Notice 
NOTICE: Medicare: Inpatient 
Psychiatric Facilities Prospective 
Payment System--Update for Fiscal 
Year Beginning October 1, 2012 
(FY 2013) 
AGENCY: CMS 
 

CMS-1440-N Issue Date: 8/7/2012 
Due Date: None. 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 
 
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

78. Hospice Services 
ACTION: Final Rule 
NOTICE: Requirements for Long-
term Care Facilities: Hospice 
Services 
AGENCY: CMS 
 
 

CMS-3140-F Issue Date: [Pending at OMB as 
of 12/2/2011] 
Due Date:  
NIHB File Date: 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action:  

 NIHB analysis of 
action: 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of Agency action: 
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In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

79. Fiscal Soundness Reporting 
Requirements 
ACTION: Request for Comment 
NOTICE: Fiscal Soundness 
Reporting Requirements  
AGENCY: CMS, HHS 

CMS-906 Issue Date: 9/4/2012 
Due Date: 11/5/2012 1/22/2013 
NIHB File Date: None 
Date of Subsequent Agency 
Action, if any: Issued revision 
12/21/2012 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 Summary of 
subsequent Agency 
action: √ 

 

 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of Agency action: 

80.a. 

 

Notice of Denial of Medical  
Coverage (or Payment) 
ACTION: Request for Comment 
NOTICE: Notice of Denial of 
Medical Coverage (or Payment) 
AGENCY: CMS, HHS 
 

CMS-10003 Issue Date: 9/7/2012 
Due Date: 11/6/2012 
TTAG/NIHB File Date:  
11/6/2012 (ANTHC also filed 
comments 11/6/2012) 
Date of Subsequent Agency 
Action, if any: 
 
 

 Summary of Agency 
action: √   

 TTAG analysis of 
action: √ 

 TTAG recommendations included: √ 

 Subsequent Agency action:  

 Analysis of Agency action: 

80.b. 

 

Advanced Beneficiary Notice of 
Noncoverage 
ACTION: Request for Comment 
NOTICE: Advance Beneficiary 
Notice of Noncoverage 
AGENCY: CMS, HHS 
 
 
 

CMS-R-131 Issue Date: 12/12/2012 
Due Date: 2/11/2013 
NIHB File Date: 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √   

 NIHB analysis of 
action:  

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action: 
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In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

81. 

 

Efficiency, Transparency, and 
Burden Reduction 
ACTION: Proposed Rule 
NOTICE: Part II--Regulatory 
Provisions to Promote Program 
Efficiency, Transparency, and 
Burden Reduction 
AGENCY: CMS, HHS 
 
 

CMS-1367-P Issue Date: [Pending at OMB 
since 8/2/2012] 
Due Date: 
NIHB File Date: 
Date of Subsequent Agency 
Action, if any: 
 

 Summary of Agency 
action:  

 NIHB analysis of 
action: 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of Agency action: 

102.a. 

 

Inpatient Hospital Deductible 
ACTION: Notice 
NOTICE: Medicare Inpatient 
Hospital Deductible and Hospital 
and Extended Care Services 
Coinsurance Amounts for CY 2013 
AGENCY: CMS 
 
 

CMS-8046-N Issue Date: 11/21/2012 
Due Date: None. 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √   

 NIHB analysis of 
action: None. 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of Agency action: 

102.b. 

 

Part A Premiums for CY 2013 
ACTION: Notice 
NOTICE: Part A Premiums for CY 
2013 for the Uninsured Aged and 
for Certain Disabled Individuals 
AGENCY: CMS 
 
 

CMS-8047-N Issue Date: 11/21/2012 
Due Date: None. 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √   

 NIHB analysis of 
action: None. 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 
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Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

102.c. 

 

Part B Monthly Actuarial Rates 
and Premium Rates 
ACTION: Notice 
NOTICE: Part B Monthly Actuarial 
Rates, Monthly Premium Rates, 
and Annual Deductible Beginning 
January 1, 2013 
AGENCY: CMS 

CMS-8048-N Issue Date: 11/21/2012 
Due Date: None. 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 
 

 Summary of Agency 
action: √   

 NIHB analysis of 
action: None. 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

107. Medicare Uniform Institutional 
Provider Bill 
ACTION: Request for Comment 
NOTICE: Medicare Uniform 
Institutional Provider Bill and 
Supporting Regulations 
AGENCY: CMS 

CMS-1450 Issue Date: 11/21/2012 
Due Date: 1/22/2013 
NIHB File Date: 
Date of Subsequent Agency 
Action, if any: 
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

108. Medicare Plan Finder Experiment 
ACTION: Request for Comment 
NOTICE: Medicare Plan Finder 
Experiment 
AGENCY: CMS 

CMS-10441 Issue Date: 11/26/2012 
Due Date: 1/10/2013 
NIHB File Date: 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

110. Reporting of Physician 
Ownership 
ACTION: Final Rule 
NOTICE: Transparency Reports 
and Reporting of Physician 
Ownership of Investment Interests 
AGENCY: CMS 

CMS-5060-F Issue Date: [Pending at OMB as 
of 11/27/2012] 
Due Date:  
NIHB File Date: 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

113. Additional Medicare Tax 
ACTION: Proposed Rule 
NOTICE: Rules Relating to 
Additional Medicare Tax 
AGENCY: IRS 

REG-130074-
11 

Issue Date: 12/5/2012 
Due Date: 3/5/2013 
NIHB File Date: 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

117. CAHPS Survey 
ACTION: Request for Comment 
NOTICE: Consumer Assessment of 
Healthcare Providers and Systems 
(CAHPS) Survey for Physician 
Quality Reporting 
AGENCY: CMS 

CMS-10450 Issue Date: 12/7/2012 
Due Date: 2/5/2013 
NIHB File Date: 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

118. Hospital Wage Index 
Occupational Mix Survey 
ACTION: Request for Comment 
NOTICE: Hospital Wage Index 
Occupational Mix Survey and 
Supporting Regulations 
AGENCY: CMS 

CMS-10079 Issue Date: 12/7/2012 
Due Date: 2/5/2013 
NIHB File Date: 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

121. Medicare Enrollment Application 
for Clinics/Group Practice 
ACTION: Request for Comment 
NOTICE: Medicare Enrollment 
Application for Clinics/Group 
Practice and Certain Other 
Suppliers 
AGENCY: CMS 

CMS-855B Issue Date: 12/21/2012 
Due Date: 1/22/2013 
NIHB File Date: 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

123. Effect of Reducing Falls on 
Expenses 
ACTION: Request for Comment 
NOTICE: The Effect of Reducing 
Falls on Acute and Long-Term Care 
Expenses 
AGENCY: HHS OS 

HHS-OS-
18280-60D 

Issue Date: 12/27/2012 
Due Date: 2/25/2013 
NIHB File Date: 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

126. Medicare Rural Hospital 
Flexibility Grant Program 
ACTION: Request for Comment 
NOTICE: Medicare Rural Hospital 
Flexibility Grant Program 
Performance Measure 
Determination 
AGENCY: HRSA 

HRSA (OMB 
0915-xxxx) 

Issue Date: 12/28/2012 
Due Date: 60 days (approx. 
3/1/2013) 
NIHB File Date: 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

   Section III: Health Reform   

6.a. High-Risk Pool Eligibility 
ACTION: Interim Final Rule 
NOTICE: Pre-Existing Condition 
Insurance Plan Program 
AGENCY: OCIIO 

OCIIO-9995-
IFC 

Issue Date: 7/30/2010 
Due Date: 9/28/2010 
NIHB File Date: 9/28/2010 
Date of Subsequent Agency 
Action, if any: See 6.b. 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 NIHB recommendations included: √ 

 Subsequent Agency action: 

 Analysis of Agency action:  

6.b. Pre-Existing Condition Insurance 
Plan Program 
ACTION: Interim Final Rule 
NOTICE: Pre-Existing Condition 
Insurance Plan Program 
AGENCY: CMS 
 

CMS-9995-
IFC2 

Issue Date: 8/30/2012 
Due Date: 10/29/2012 
NIHB File Date: None 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

6.c. Pre-Existing Condition Insurance 
Plan Authorization 
ACTION: Request for Comment 
NOTICE: : PCIP Authorization to 
Share Personal Health Information 
AGENCY: CMS 
 
 
 

CMS-10428 Issue Date: 9/21/2012 
Due Date: 10/22/2012 
NIHB File Date: None 
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

7.a. ACA Exchange Rules  
ACTION: Request for Comment 
NOTICE: Planning and 
Establishment of State-Level 
Exchanges; RfC Exchange-Related 
Provisions in Title I of the ACA 
AGENCY: OCIIO 

CIIO-9989-NC 
HHS-0S-2010-
0021-0001 
 

Issue Date: 8/3/2010 
Due Date: 10/4/2010 
NIHB File Date: 10/4/2010 
Date of Subsequent Agency 
Action, if any: 7/15/2011 (see 
7.b.) 
Additional: Issued Tribal 
Sponsorship and Indian 
Addendum 4/13/11 
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 NIHB recommendations included: √ 

 Subsequent Agency action: √ 

(Partial previously √) 

 Analysis of Agency action: √ 

7.b. Establishment of Exchange/QHP  
ACTION: Proposed Final/Interim 
Final Rule  
NOTICE: Establishment of 
Exchanges/ Qualified Health Plans, 
Part 1  
AGENCY: HHS 
 

CMS-9989-PF 
(with item 7.c.: 
CMS-9974-F) 

Issue Date: 7/15/2011 
Due Date: 10/31/2011 
NIHB File Date: 10/31/2011 
Date of Subsequent Agency 
Action, if any: 3/27/2012; issued 
correction 5/29/2012 
Due Date for Interim Final Rule 
Comments: 5:00 pm, 5/11/2012 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 Summary of 
subsequent Agency 
action: √ 

 NIHB recommendations included: √ 

 Subsequent Agency action: √ 

 Analysis of Agency action: √ 

 NIHB IF recommendations included: 
None filed. 
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

7.c. 

 

Exchange: Eligibility 
Determinations 
ACTION: Proposed Final Rule 
NOTICE: Exchange Functions: 
Eligibility Determinations; Employer 
Standards 
AGENCY: HHS 
 
 

CMS-9974-PF 
(see item 7.b: 
CMS-9989-F) 

Issue Date: 8/12/2011 
Due Date: 10/31/2011 
NIHB File Date: 10/31/2011 
Date of Subsequent Agency 
Action, if any: Issued Final Rule 
3/27/2012 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 NIHB recommendations included: √ 

 Subsequent Agency action: √ 

 Analysis of Agency action: √ 

7.d. 

 

Definition of Indian, Supplement 
to CMS-9989, 9974, 2349, and IRS 
REG-131491 
ACTION: Proposed Rule 
NOTICE: Cross-reg. response 
AGENCY: HHS and Treasury 
 
 

CMS-9989-P, 
CMS-9974-P, 
CMS-2349-P, 
and IRS REG-
131491 (see 
7.b. and c.) 

Issue Date: 8/12/2011 
Due Date: 10/31/2011 
NIHB File Date: 10/31/2011 
Date of Subsequent Agency 
Action, if any: Issued Final Rule 
3/27/2012 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 NIHB recommendations included: √ 

 Subsequent Agency action: √ (partial) 

 Analysis of Agency action: Entered, in 
part. 

7.e. 

 

Exchange: Cooperative 
Agreements 
ACTION: Request for Comment 
NOTICE: Cooperative Agreement 
to Support Establishment of the 
Affordable Care Act’s Health 
Insurance Exchanges 
AGENCY: CMS 
 
 

CMS-10424 
 

Issue Date: 5/18/2012 
Due Date: 6/18/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 
 
 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

7.f. 

 

Exchange: Blueprint Application 
ACTION: Request for Comment 
NOTICE: Cooperative Agreement 
to Support Establishment of the 
Affordable Care Act’s Health 
Insurance Exchanges 
AGENCY: HHS 

CMS-10415 
 

Issue Date: 11/10/2011 
Due Date: 1/10/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

7.g. 

 

Exchange: General Guidelines 
ACTION: Request for Comment 
NOTICE: General Guidance on 
Federally-Facilitated Exchanges 
AGENCY: HHS 

CMS (no 
reference 
number) 
 

Issue Date: 5/16/2012 
Due Date:  6/18/2012 
NIHB File Date: 6/18/2012 
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 NIHB recommendations included: √ 

 Subsequent Agency action:  

 Analysis of Agency action:  

7.h. 

 

Exchange: Navigator Grant 
Funding Opportunity 
ACTION:  
NOTICE: Navigator Grant Funding 
Opportunity Announcement for 
Federally-Facilitated Exchanges 
AGENCY: CMS 

CMS-[TBD] 
 

Issue Date: [TBD] 
Due Date: [TBD] 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √  

 

 NIHB recommendations included:  
Subsequent Agency action:  

 Analysis of Agency action:  

12.a. Co-Op Plans (Sec. 1322 of ACA)  
ACTION: Request for Comment 
NOTICE: Planning and 
Establishment of Consumer 
Operated and Oriented Plan 
Program 
AGENCY: OCIIO, HHS 
 

OCIIO-9983-
NC 
RIN 0950-
AA19 

Issue Date: 2/2/2011 
Due Date: 3/4/2011  
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: See 12.b. 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 NIHB recommendations included: No 
recommendations submitted (NIHB 
issued paper prepared 4/12/11). 

 Subsequent Agency action: √ 

 Analysis of Agency action:  
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

12.b. Co-Op Plans (Sec. 1322 of ACA)  
ACTION: Proposed Final Rule 
NOTICE: Establishment of 
Consumer Operated and Oriented 
Plan (CO-OP) Program 
AGENCY: OCIIO, HHS 
 

OCIIO-9983-P 
F 
 
 

Issue Date: 7/20/2011 
Due Date: 5:00pm, 9/16/2011 
NIHB File Date: 9/16/2011 
Date of Subsequent Agency 
Action, if any: 12/13/2011 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 Summary of 
subsequent Agency 
action: √ 

 NIHB recommendations included: √ 

 Subsequent Agency action: √ 

 Analysis of Agency action: √ 

14. 

 

ACA Waivers for State 
Innovation 
ACTION: Proposed Final Rule 
NOTICE: Application, Review, and 
Reporting Process for Waives for 
State Innovation Under Sec. 1332 
AGENCY: CMS/Treasury 

CMS-9987-PF 
RIN 0938-
AQ75 
FR 13553-01 

Issue Date: 3/14/2011 
Due Date: 5/13/2011 
NIHB File Date: 5/13/2011 
Date of Subsequent Agency 
Action, if any: Issued Final Rule 
2/27/2012 

 Summary of Agency 
action: √ 

 TTAG analysis of 
action: √ 

 

 NIHB recommendations included: √ 

 Subsequent Agency action: √ 

 Analysis of Agency action: To be 
entered. 

15. 

 

Delegation of Authority to CMS  
ACTION: Notice / Effective 
Immediately 
NOTICE: Office of the Secretary: 
Delegation of Authority; CMS 
AGENCY: HHS 

76 FR 13618 
DOCID: 
fr14mr11-74 

Issue Date: 3/14/2011 
Due Date: None. 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 NIHB recommendations included:  

 Subsequent Agency action: 

 Analysis of Agency action: 

 

27.a. 

 

Risk Adjustment Standards in 
ACA 
ACTION: Proposed Final Rule 
NOTICE: ACA; Standards Related 
to Reinsurance, Risk Corridors and 
Risk Adjustment 
AGENCY: HHS 

CMS-9975-PF Issue Date: 7/15/2011 
Due Date: 10/31/2011 (revised) 
NIHB File Date: 9/27/2011 
Date of Subsequent Agency 
Action, if any: Issued Final Rule 
3/23/2012; issued correction 
5/17/2012 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 Summary of 
subsequent Agency 
action: √ 

 NIHB recommendations included: √ 

 Subsequent Agency action: √ 

 Analysis of Agency action: √ 
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

29. 

 

Premium Subsidies and Tax 
Credits  
ACTION: Proposed Final Rule 
NOTICE: Health Insurance 
Premium Tax Credit 
AGENCY: IRS, Treasury 
 

IRS REG-
131491 

Issue Date: 8/12/2011 
Due Date: 10/31/2011 
NIHB File Date: 10/31/2011 
Date of Subsequent Agency 
Action, if any: 5/23/2012 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 NIHB recommendations included: √ 

 Subsequent Agency action: √ 

 Analysis of Agency action: To be 
prepared and entered. 

31.a. 

 

Essential Health Benefits Bulletin 
ACTION: Request for Comment 
NOTICE: Essential Health Benefits, 
HHS Informational Bulletin 
AGENCY: HHS 

No reference 
number 
 
 

Issue Date: 12/16/2011 
Due Date: 1/31/2012 
NIHB File Date: 1/31/2012 
Date of Subsequent Agency 
Action, if any: CMS issued FAQ 
on EHB 2/17/2012 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 NIHB recommendations included: √ 

 Subsequent Agency action: √ (partial) 

 Analysis of Agency action: To be 
entered. 

31.b. 

 

Preventive Health Services 
ACTION: Interim Final Rule 
NOTICE: Group Health Plans and 
Health Insurance Issuers Relating 
to Coverage of Preventive Services 
AGENCY: HHS/IRS/DoL 
 

CMS-9992-
IFC2 
 

Issue Date: 7/19/2010; 8/3/2011 
NIHB File Date: None 
Date of Subsequent Agency 
Action, if any: Issued Bulletin 
2/10/2012 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action: 

31.c. 

 

Certain Preventive Services 
ACTION: Advanced Notice of 
Proposed Rule Making 
NOTICE: Certain Preventive Health 
Services under the ACA  
AGENCY: HHS/ IRS/DoL 
 

CMS-9968-
ANPRM 
 

Issue Date: 3/21/2012 
Due Date: 6/19/2012  
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action: 
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

31.d. 

 

Standards Related to Essential 
Health Benefits 
ACTION: Proposed Rule 
NOTICE: Exchanges Part II—
Standards Related to Essential 
Health Benefits; Health Insurance 
Issuer and Exchange 
Responsibilities 
AGENCY: HHS/ IRS/DoL 
 

CMS-9980-P 
 

Issue Date: 11/26/2012 
Due Date: 12/26/2012 
NIHB File Date:  None. 
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action: 

33. 

 

Citizenship Documentation 
ACTION:  
NOTICE:  
AGENCY: CMS 

CMS-[TBD] Issue Date: [TBD] 
Due Date: [TBD] 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action:   

 NIHB analysis of 
action:   

 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

37. 

 

Performance Metrics for 
Medicaid and Exchange 
Eligibility & Enrollment 
ACTION:  
NOTICE:  
AGENCY: CMS 

CMS-[TBD] Issue Date: [TBD] 
Due Date: [TBD] 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action:   

 NIHB analysis of 
action:   

 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

38. 

 

Appeals 
ACTION:  
NOTICE:  
AGENCY: CMS 
 

CMS-[TBD] Issue Date: [TBD] 
Due Date: [TBD] 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 
 

 Summary of Agency 
action:   

 NIHB analysis of 
action:   

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 
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RRIAR 
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# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

39. 

 

Basic Health Program 
ACTION: Request for Information 
NOTICE: State Flexibility to 
Establish a Basic Health Program 
Under the ACA 
AGENCY: CMS 
 

CMS-9980-NC Issue Date: 9/14/2011 
Due Date: 5:00 pm, 10/31/2011 
NIHB File Date: 10/31/2011 
Date of Subsequent Agency 
Action, if any: None as of 
12/31/2012. 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 NIHB recommendations included: √ 

 Subsequent Agency action:  

 Analysis of  Agency action: 

42. Employer Minimum Value 
Standard 
ACTION:  
NOTICE:  
AGENCY:  CMS/DoL 
 

 
 

Issue Date: [TBD] 
Due Date: [TBD] 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action:   

 NIHB analysis of 
action:   

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

45. Actuarial Value and Cost-Sharing  
ACTION: Pre-Rule Bulletin 
NOTICE: Draft Actuarial Value and 
Cost-Sharing Reductions Bulletin 
AGENCY: CMS 
 

CMS 
RIN-0938-
ZB08 

Issue Date: Post-2/24/2012 
Due Date: None. 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

47. HSA Eligibility and IHS 
Beneficiaries 
ACTION: Proposed Rule 
NOTICE: Health Savings Accounts 
Eligibility and IHS Beneficiaries 
AGENCY:  Treasury/IHS 
 
 

Notice 2012-14 
 

Issue Date: 2/2012 
Due Date: 4/30/2012 
NIHB File Date: 4/30/2012 
Date of Subsequent Agency 
Action, if any:  None as of 
12/31/2012 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 NIHB recommendations included: √ 

 Subsequent Agency action:  

 Analysis of Agency action: 
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

48.a. Medical Loss Ratio 
Requirements 
ACTION: Final Rule 
NOTICE: Medical Loss Ratio 
Requirements under the Affordable 
Care Act--Notice Requirements 
AGENCY: CMS 
 
 

CMS-9998-F Issue Date: 5/16/2012 
Due Date: None. 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: Issued correction 
5/17/2012; see 89. Notice of 
Benefit and Payment 
Parameters for 2014 (CMS-
9964-P) 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 Summary of 
subsequent Agency 
action: √ 

 NIHB recommendations included:  
See 89. 

 Subsequent Agency action:  

 Analysis of Agency action: 

48.b. Medical Loss Ratio Rebate 
Calculation Report and Notices 
ACTION: Request for Comment 
NOTICE: Annual MLR and Rebate 
Calculation Report and MLR 
Rebate Notices 
AGENCY: CMS 
 
 

CMS-10418 Issue Date: 12/4/2012 
Due Date: 2/4/2013 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action:  

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of Agency action: 

 50.b. EHB and QHP Standards 
ACTION: Proposed Final Rule 
NOTICE: Data Collection to Support 
Standards Related to Essential 
Health Benefits; Recognition of 
Entities for the Accreditation of 
Qualified Health Plans 
AGENCY: CMS 
 

CMS-9965-PF Issue Date: 6/5/2012 
Due Date: 7/5/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: Issued Final Rule 
7/20/2012 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 Summary of 
subsequent Agency 
action: √ 

 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of Agency action: 



TABLE A: REGULATIONS INCLUDED TO DATE IN RRIAR TABLES B AND C 
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

 50.c. Model Qualified Health Plan 
Addendum (Indian Addendum) 
ACTION: Request for Comment 
NOTICE: Request for Public 
Comment on the Draft Model 
Qualified Health Plan Addendum 
for Indian Health Care Providers 
AGENCY: CMS/HIS 

CMS/IHS (no 
reference 
number) 

Issue Date: 11/20/2012 
Due Date: 12/19/2012 
NIHB File Date: 12/18/2012 
Date of Subsequent Agency 
Action, if any:  
 

 Summary of Agency 
action: √   

 NIHB analysis of 
action: √ 

 NIHB recommendations included:  √ 

 Subsequent Agency action:  

 Analysis of  Agency action: 

50.d. Data Elements for Exchange 
Application 
ACTION: Request for Information 
NOTICE: Data Collection to 
Support Eligibility Determinations 
for Insurance Affordability 
Programs and Enrollment through 
Exchanges, Medicaid and CHIP 
Agencies 
AGENCY:  CMS 

CMS-10440 
and CMS-
10438 

Issue Date: 7/6/2012 
Due Date: 9/4/2012 
NIHB File Date: 9/4/2012 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action:  √ 

 NIHB analysis of 
action:  √ 

 NIHB recommendations included: √ 

 Subsequent Agency action:  

 Analysis of  Agency action: 

50.e. Initial Plan Data Collection to 
Support QHP Certification 
ACTION: Request for Comment 
NOTICE: Initial Plan Data 
Collection to Support Qualified 
Health Plan Certification and Other 
Financial Management and 
Exchange Operations 
AGENCY: CMS 

CMS-10433 Issue Date: 11/21/2012 
Due Date: 12/21/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 
 

 Summary of Agency 
action: √   

 NIHB analysis of 
action: None. 

 NIHB recommendations included: √   

 Subsequent Agency action:  

 Analysis of  Agency action: 
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

51. 

 

Student Insurance Coverage 
ACTION: Final Rule 
NOTICE: Student Health Insurance 
AGENCY: CMS 
 
 

CMS-9981-F Issue Date: 3/21/2012 
Due Date:  
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

 53. Certificates of Exemption 
ACTION:  
NOTICE:  
AGENCY: CMS 
 
 

Future 
issuance 
referenced in 
CMS-9989-F 

Issue Date: [TBD] 
Due Date:  
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action:   

 NIHB analysis of 
action:   

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of Agency action: 

54. ESI Coverage Verification 
ACTION: Notice 
NOTICE: Employer-Sponsored 
Coverage Verification: Preliminary 
Informational Statement 
AGENCY: CMS  
 
 

CMS 
RIN: 0938-
ZB09  
 

Issue Date: [OMB approved 
4/26/2012] 
Due Date:  
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action:   

 NIHB analysis of 
action:   

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of  Agency action: 

56. Stop-Loss Insurance 
ACTION: Request for Information 
NOTICE: Request for Information 
AGENCY:  CMS/IRS/DoL 

CMS-9967-NC Issue Date: 5/1/2012 
Due Date: 7/2/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 
 
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of  Agency action: 

http://www.reginfo.gov/public/do/eAgendaViewRule?pubId=null&RIN=0938-ZB09
http://www.reginfo.gov/public/do/eAgendaViewRule?pubId=null&RIN=0938-ZB09


TABLE A: REGULATIONS INCLUDED TO DATE IN RRIAR TABLES B AND C 
UPDATED THROUGH 12/31/2012 

 

   : regulation review complete  : regulation currently under review    : regulation release pending 
 

National Indian Health Board, Regulation Review and Impact Analysis Report Page 44 of 56 12/31/2012 

RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

     63. Health Care EFT Standards 
ACTION: Interim Final Rule with 
Request for Comment 
NOTICE: Administrative 
Simplification: Adoption of 
Operating Rules for Health Care 
Electronic Funds Transfers (EFT) 
and Remittance Advice Trans. 
AGENCY: HHS 

HHS 
RIN 0938-
AR01 

Issue Date: 8/10/2012 
Due Date: 10/9/2012 
NIHB File Date:  None. 
Date of Subsequent Agency 
Action, if any: 
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of  Agency action: 

64. Policy on Conferring with Urban 
Indian Organizations 
ACTION: Request for Comment 
NOTICE: Draft Policy on Conferring 
With Urban Indian Organizations 
AGENCY: IHS 

IHS (no 
reference 
number) 

Issue Date: 7/16/2012 
Due Date: 9/10/2012 
ANTHC File Date:   
9/10/2012; NCUIH also filed 
comments 9/10/2012 
Date of Subsequent Agency 
Action, if any:  None as of 
12/31/2012. 
 

 Summary of Agency 
action: √ 

 ANTHC analysis of 
action: √ 

 ANTHC recommendations included: √ 
Subsequent Agency action:  

 Analysis of  Agency action: 

65. Health Care Reform Insurance 
Web Portal Requirements 
ACTION: Request for Comment  
NOTICE: Health Care Reform 
Insurance Web Portal 
Requirements 
AGENCY: CMS 
 
 

CMS-10320 Issue Date: 8/15/2012 
Due Date: 9/13/2012 
TTAG File Date: [Enter] 
(Comments also filed by 
ANTHC.) 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 TTAG analysis of 
action: √ 

 TTAG recommendations included: √ 

 Subsequent Agency action:  

 Analysis of  Agency action: 
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

67. State Consumer Assistance 
Grants 
ACTION: Request for Comment 
NOTICE: Revision of a currently 
approved collection; Consumer 
Assistance Program Grants 
AGENCY: CMS 
 
 

CMS-10333 Issue Date: 7/27/2012 
Due Date: 9/25/2012 2/7/2013 
NIHB File Date: None 
Date of Subsequent Agency 
Action, if any: Issued revision 
12/7/2012 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 Summary of 
subsequent Agency 
action: √ 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of  Agency action: 

68. Security of Electronic Health 
Information 
ACTION: Request for Comment 
NOTICE: Health Insurance Reform: 
Electronic Security Standards  
AGENCY: CMS 
 

CMS-10149 Issue Date: 8/31/2012 
Due Date: 10/30/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any:   

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of  Agency action: 

69. Data Elements for Exchange 
Application 
ACTION: Request for Information 
NOTICE: Data Collection to 
Support Eligibility Determinations 
for Insurance Affordability 
Programs and Enrollment through 
Affordable Insurance Exchanges, 
Medicaid and Children’s Health 
Insurance Program Agencies 
AGENCY:  CMS 

CMS-10440 
and CMS-
10438 

Issue Date: 7/6/2012 
Due Date: 9/4/2012 
NIHB File Date: 9/4/2012 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action:  √ 

 NIHB analysis of 
action:  √ 

 NIHB recommendations included: √ 

 Subsequent Agency action:  

 Analysis of  Agency action: 



TABLE A: REGULATIONS INCLUDED TO DATE IN RRIAR TABLES B AND C 
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

77. Unique Plan Identifiers 
ACTION: Final Rule 
NOTICE: Adoption of a Standard 
for a Unique Health Plan Identifier; 
Addition to the National Provider 
Identifier Requirements; and a 
Change to the Compliance Date for 
the ICD-10 Medical Data Code Sets 
AGENCY: CMS 

CMS-0040-F 
 
CMS-0040-CN 

Issue Date: 9/5/2012 
Due Date: None. 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: Issued correction 
10/4/2012 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

88. Early Retiree Reinsurance 
Program Survey 
ACTION: Request for Comment 
NOTICE: Early Retiree 
Reinsurance Program Survey of 
Plan Sponsors 
AGENCY: CMS 
 

CMS-10408 Issue Date: 9/28/2012 
Due Date: 11/27/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

89. Notice of Benefit and Payment 
Parameters for 2014 
ACTION: Proposed Rule 
NOTICE: Patient Protection and 
Affordable Care Act; HHS Notice of 
Benefit and Payment Parameters 
for 2014 
AGENCY: CMS 
 
 

CMS-9964-P  Issue Date: 12/7/2012 
Due Date: 12/31/2012 
TTAG File Date: 12/31/2012 
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 

 TTAG recommendations included: √ 

 Subsequent Agency action:  

 Analysis of Agency action:  
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

90. Adverse Benefit Determinations 
ACTION: Guidance 
NOTICE: Adverse Benefit 
Determinations and Final Internal 
Adverse Benefit Determinations for 
Beneficiaries in Non-Federal 
Governmental Health Plans 
AGENCY: CCIIO 
 
 

CCIIO (no 
reference 
number) 
 

Issue Date: 8/17/2012 
Due Date: None. 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

91. Waiting Period Limitation Under 
Public Health Service Act 
ACTION: Guidance 
NOTICE: Guidance on 90-Day 
Waiting Period Limitation under 
Public Health Service Act 
AGENCY: CCIIO 
 
 

CCIIO (no 
reference 
number) 
 

Issue Date: 8/31/2012 
Due Date:  9/30/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

92.a. Health Insurance Market Rules  
ACTION: Proposed Rule 
NOTICE: Patient Protection and 
Affordable Care Act Health 
Insurance Market Rules 
AGENCY: CMS 
 
 

CMS-9972-P Issue Date: 11/26/2012 
Due Date: 12/26/2012 
ANTHC File Date: 12/26/2012  
Date of Subsequent Agency 
Action, if any:  
 

 Summary of Agency 
action: √  

 NIHB analysis of 
action:  

 

 ANTHC recommendations included: √  

 Subsequent Agency action:  

 Analysis of Agency action:  
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

92.b. Compliance with Individual and 
Group Market Reforms 
ACTION: Request for Comment 
NOTICE: Information Collection 
Requirements for Compliance with 
Individual and Group Market 
Reforms 
AGENCY: CMS 

CMS-10430 Issue Date: 11/21/2012 
Due Date: 1/22/2013 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any:  
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action:  

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

99. Wellness Programs 
ACTION: Proposed Rule 
NOTICE: Incentives for 
Nondiscriminatory Wellness 
Programs in Group Health Plans 
AGENCY: IRS/DoL/CMS 

IRS 
REG-122707-
12 
DoL RIN 1210-
AB55 
CMS-9979-P 

Issue Date: 11/26/2012 
Due Date: 1/25/2013 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any:  
 

 Summary of Agency 
action: √  

 NIHB analysis of 
action: 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

100. Health Care Quality for 
Exchanges 
ACTION: Request for Information 
NOTICE: Request for Information 
Regarding Health Care Quality for 
Exchanges 
AGENCY: CMS 

CMS-9962-NC Issue Date: 11/27/2012 
Due Date: 12/27/2012 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any:  
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action:  None. 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

111.a. 

 
 

Multi-State Plan Application 
ACTION: Request for Comment 
NOTICE: Multi-State Plan Program 
Application 
AGENCY: OPM 
 

No reference 
number. 

Issue Date: 9/21/2012 
Due Date:  11/22/2012 
TTAG File Date: 10/22/2012 
Date of Subsequent Agency 
Action, if any:  See 111.b. 

 Summary of Agency 
action: √ 

 TTAG analysis of 
action: √ 

 

 TTAG recommendations included: √ 

 Subsequent Agency action:  

 Analysis of Agency action:  
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

111.b. 

 
 

Multi-State Plan Program for 
Exchanges 
ACTION: Proposed Rule 
NOTICE: Patient Protection and 
Affordable Care Act; Establishment 
of the Multi-State Plan Program for 
the Exchanges 
AGENCY: OPM 
 
 

OPM 
RIN 3206-
AM47 

Issue Date: 12/5/2012 
Due Date: 1/4/2013  
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

116. Fees for the Patient-Centered 
Outcomes Research Trust Fund 
ACTION: Final Rule 
NOTICE: Fees on Health Insurance 
Policies and Self-Insured Plans for 
the Patient-Centered Outcomes 
Research Trust Fund  
AGENCY: Treasury 
 
 

TD 9602 Issue Date: 12/6/2012 
Due Date: None  
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

120. Taxable Medical Devices 
ACTION: Final Rule 
NOTICE: Taxable Medical Devices 
AGENCY: Treasury 

TD 9604 Issue Date: 12/7/2012 
Due Date: None  
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 
 
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  
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RRIAR 
Ref. 
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Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

122.a. Special Enrollment Rights Under 
Group Health Plans 
ACTION: Request for Comment 
NOTICE: Notice of Special 
Enrollment Rights Under Group 
Health Plans 
AGENCY: DoL 

DoL (OMB 
1210-0101) 

Issue Date: 12/26/2012 
Due Date: 1/23/2013  
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

122.b. Pre-Existing Condition Exclusion 
Under Group Health Plans 
ACTION: Request for Comment 
NOTICE: Notice of Pre-Existing 
Condition Exclusion Under Group 
Health Plans  
AGENCY: DoL 

DoL (OMB 
1210-0102) 

Issue Date: 12/26/2012 
Due Date: 1/23/2013  
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

122.c. Creditable Coverage Under 
Group Health Plans 
ACTION: Request for Comment 
NOTICE: Establishing Creditable 
Coverage Under Group Health 
Plans 
AGENCY: DoL 

DoL (OMB 
1210-0103) 

Issue Date: 12/27/2012 
Due Date: 1/28/2013  
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

   SECTION IV: OTHER   

35. 

 

Medical Child Support 
ACTION:  
NOTICE:  
AGENCY: CMS 

CMS-[TBD] Issue Date: [TBD] 
Due Date: [TBD] 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action:   

 NIHB analysis of 
action:   

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

36. 

 

Transitional Medical Assistance 
ACTION:  
NOTICE:  
AGENCY: CMS 
 

CMS-[TBD] Issue Date: [TBD] 
Due Date: [TBD] 
NIHB File Date:  
 

 Summary of Agency 
action:   

 NIHB analysis of 
action:   

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

74. Beat Down Blood Pressure 
Challenge 
ACTION: Notice 
NOTICE: Announcement of 
Requirements and Registration for 
Beat Down Blood Pressure 
Challenge 
AGENCY: ONC, HHS 
 

ONC (no 
reference 
number) 

Issue Date: 3/23/2012 
Due Date: None. 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action:  None.  

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

75. Indian Tribal Government Plan 
ACTION: Request for Comment 
NOTICE: Determination of 
Governmental Plan Status 
AGENCY: IRS  
 

IRS REG-
133223-08 
 

Issue Date: 3/8/2012 
Due Date: 6/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 AI/AN analysis of 
action: √  

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

76. Tribal Self-Governance Program 
ACTION: New-Limited 
Competition 
NOTICE: Funding Opportunity: 
Tribal Self-Governance Program; 
Planning Cooperative Agreement 
AGENCY: IHS 

HHS-2012-
IHS-TSGP-
0001 
 

Issue Date: 8/8/2012 
Due Date: 9/9/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None.  

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 



TABLE A: REGULATIONS INCLUDED TO DATE IN RRIAR TABLES B AND C 
UPDATED THROUGH 12/31/2012 

 

   : regulation review complete  : regulation currently under review    : regulation release pending 
 

National Indian Health Board, Regulation Review and Impact Analysis Report Page 52 of 56 12/31/2012 

RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 
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File Code  
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In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

82. HIPAA Rules 
ACTION: Final Rule 
NOTICE: Modifications to the 
HIPAA Privacy, Security, 
Enforcement, and Breach 
Notification Rules 
AGENCY: OCR, HHS 
 

HHS 
RIN 0945-
AA03 

Issue Date: [Pending at OMB 
since 3/24/2012] 
Due Date: 
NIHB File Date: 
Date of Subsequent Agency 
Action, if any: 
 

 Summary of Agency 
action:  

 NIHB analysis of 
action: 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

93. New Freedom Initiative 
ACTION: Request for Comment 
NOTICE: New Freedom Initiative—
Web-based Reporting System for 
Grantees 
AGENCY: CMS 

CMS-10161 Issue Date: 9/28/2012 
Due Date: 10/29/2012 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any:  
 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: None. 

 

 NIHB recommendations included:  

 Subsequent Agency action:  

 Analysis of Agency action:  

94. Methodology for Designation of 
Frontier and Remote Areas 
ACTION: Request for Comment 
NOTICE: Methodology for Design. 
of Frontier and Remote Areas 
AGENCY: HRSA 

HRSA (no 
reference 
number) 

Issue Date: 11/5/2012 
Due Date: 1/4/2013 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action:  √ 

 NIHB analysis of 
action: [To be 
entered.] 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

95. Indian Health Service Forms to 
Implement the Privacy Rule 
ACTION: Request for Comment 
NOTICE: IHS Forms to Implement 
Privacy Rule (45 CFR Parts 160; 
164) 
AGENCY: IHS  

IHS-810, 912-
1, 912-2, 913, 
and 917 

Issue Date: 10/2/2012 
Due Date: 60 days (approx. 
11/30/2012) 
NIHB File Date: None. 
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action: √ 

 NIHB analysis of 
action: √ 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

96. IHS New System of Records  
ACTION: Notice 
NOTICE: Privacy Act of 1974 
System of Records 
AGENCY: IHS 

IHS (no 
reference 
number) 
 

Issue Date: 10/29/2012 
Due Date: 12/13/2012 
NIHB File Date:  
Date of Subsequent Agency 
Action, if any: 

 Summary of Agency 
action:  √ 

 NIHB analysis of 
action:   

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

97. FEHBP Coverage for Certain 
Intermittent Employees 
ACTION: Interim Final Rule 
NOTICE: Federal Employees 
Health Benefits Program Coverage 
for Certain Intermittent Employees 
AGENCY: OPM 
 

OPM 
RIN 3206-
AM74 

Issue Date: 11/14/2012 
Due Date: 1/14/2013 
NIHB File Date: 
Date of Subsequent Agency 
Action, if any:  
 

 Summary of Agency 
action:   √ 

 NIHB analysis of 
action:   

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

98. Best Practice, Promising 
Practice, and Local Effort Form 
ACTION: Request for Comment 
NOTICE: Indian Health Service 
Sharing What Works—Best 
Practice, Promising Practice, and 
Local Effort Form 
AGENCY: IHS 

IHS 0917-0034 Issue Date: 11/13/2012 
Due Date: 12/13/2012 
NIHB File Date: 
Date of Subsequent Agency 
Action, if any:  
 

 Summary of Agency 
action:  √ 

 NIHB analysis of 
action:   

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

105. Indian Health Service Contract 
Health Services Report 
ACTION: Request for Comment 
NOTICE: IHS Contract Health 
Service Report 
AGENCY: IHS 

IHS 843-1A Issue Date: 11/21/2012 
Due Date: 60 days (approx. 
1/22/2013) 
NIHB File Date: 
Date of Subsequent Agency 
Action, if any:  

 Summary of Agency 
action: √   

 NIHB analysis of 
action:   

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 
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RRIAR 
Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

106. Hospital Death Reports 
ACTION: Request for Comment 
NOTICE: Report of a Hospital 
Death Associated with Restraint or 
Seclusion  
AGENCY: CMS 
 

CMS-10455 Issue Date: 11/21/2012 
Due Date: 1/22/2013 
NIHB File Date: 
Date of Subsequent Agency 
Action, if any:  
 

 Summary of Agency 
action: √   

 NIHB analysis of 
action:   

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

109. Expedited Review of Denial of 
COBRA Premium Reduction 
ACTION: Request for Comment 
NOTICE: Request to the 
Department of Labor for Expedited 
Review of Denial of COBRA 
Premium Reduction 
AGENCY: DoL 
 

DoL (OMB 
1210-0135) 

Issue Date: 11/27/2012 
Due Date: 1/25/2013 
NIHB File Date: 
Date of Subsequent Agency 
Action, if any:  
 

 Summary of Agency 
action: √   

 NIHB analysis of 
action:   

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

112. VA/IHS Agreement for Health 
Care Services Reimbursement 
ACTION: Proposed Agreement 
NOTICE: Draft Agreement Between 
Department of Veterans Affairs and 
Department of Health And Human 
Services Indian Health Service for 
Reimbursement f or Direct Health 
Care Services 
AGENCY: VA 
 

VA (no 
reference 
number) 

Issue Date: 4/5/2012 
Due Date: 5/7/2012 
TSGAC File Date: 5/25/2012; 
11/20/2012 
Date of Subsequent Agency 
Action, if any: Issued Executed 
Agreement 12/6/2012 

 Summary of Agency 
action: √   

 TSGAC analysis of 
action: √ 

 Summary of 
subsequent Agency 
action: √ 

 TSGAC recommendations included: √  

 Subsequent Agency action: √  

 Analysis of  Agency action: √ 
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Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

114. Healthfinder.gov Mobile App 
Challenge 
ACTION: Notice 
NOTICE: Announcement of 
Requirements and 
Registration for Healthfinder.gov 
Mobile App Challenge 
AGENCY: HHS 
 

HHS (no 
reference 
number) 

Issue Date: 12/6/2012 
Due Date: None 
NIHB File Date: 
Date of Subsequent Agency 
Action, if any:  
 

 Summary of Agency 
action: √   

 NIHB analysis of 
action:   

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

115. “Mobilizing Data for Pressure 
Ulcer Prevention Challenge” 
ACTION: Notice 
NOTICE: Announcement of 
Requirements and Registration for 
“Mobilizing Data for Pressure Ulcer 
Prevention Challenge” 
AGENCY: HHS 
 
 

HHS (no 
reference 
number) 

Issue Date: 12/6/2012 
Due Date: None 
NIHB File Date: 
Date of Subsequent Agency 
Action, if any:  
 

 Summary of Agency 
action: √   

 NIHB analysis of 
action:   

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

119. ICD-10 Industry Readiness 
Assessment 
ACTION: Request for Comment 
NOTICE: ICD-10 Industry 
Readiness Assessment 
AGENCY: CMS 
 
 

CMS-10381 Issue Date: 12/7/2012 
Due Date: 2/7/2013 
NIHB File Date: 
Date of Subsequent Agency 
Action, if any:  
 

 Summary of Agency 
action: √   

 NIHB analysis of 
action:   

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 
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Ref. 

# 

Short Title/ 
Current Status of Regulation/ 

Title/ 
 Agency 

File Code  
Dates (Issue, Due, File, 

Subsequent Action) 

In Table B-- 

 Is the summary of 
Agency action 
included? 

 Is the NIHB analysis 
included? 

In Table C-- 

 Is the list of NIHB 
recommendations included?  

 Has the Agency taken subsequent 
action? 

 Is an analysis of subsequent 
Agency action included? 

124. National Partnership for Action 
to End Health Disparities 
ACTION: Request for Comment 
NOTICE: Evaluation of the National 
Partnership for Action to End 
Health Disparities 
AGENCY: HHS OS 
 

HHS-OS-
17378-30D 

Issue Date: 12/28/2012 
Due Date: 1/28/2013 
NIHB File Date: 
Date of Subsequent Agency 
Action, if any:  
 

 Summary of Agency 
action: √   

 NIHB analysis of 
action:   

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

125. Interest Rate on Overdue Debts 
ACTION: Notice 
NOTICE: Notice of Interest Rate on 
Overdue Debts 
AGENCY: HHS 

HHS (no 
reference 
number) 

Issue Date: 12/28/2012 
Due Date: None 
NIHB File Date: 
Date of Subsequent Agency 
Action, if any:  
 

 Summary of Agency 
action: √   

 NIHB analysis of 
action:  None. 

 NIHB recommendations included:   

 Subsequent Agency action:  

 Analysis of  Agency action: 

 
     

 

  
 

 
 

 



TABLE B:  SUMMARY OF NOTICES & REGULATIONS 
UPDATED THROUGH 12/31/2012 
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Ref. 
# 

Short Title/Current Status 
of Regulation/Title/ 

Agency 
File Code 

Issue Date; 
Due Date & 

File Date 

NIHB 
Response 

Brief Summary of Proposed Agency Action 
and Summary of NIHB Analysis 

NIHB Recs. 

 
1.a. 

 
MU Incentive Payments 
 
ACTION: Final Rule 
 
NOTICE: Medicare and 
Medicaid Programs; 
Electronic Health Record 
Incentive Program 
 
AGENCY: CMS, HHS. 
 

 
CMS-0033-F 
 

 
Issue Date: 
1/13/2010 
 
Due Date: 
3/15/2010 
 
NIHB File Date: 
Pre-3/15/2010 
 
Date of 
Subsequent 
Action, if any:  
Issued Final Rule 
7/28/10; issued 
corrections 
12/29/10 
 
Additional: 
NIHB/TTAG 
provided analysis 
2/03/2011; 
5/23/2011; 
7/05/2011; 
12/14/2011 
12/14/2011 

 
Agency 
Proposed 
Rule:  
 
NIHB 
Response: 
 
 
Agency 
Final Rule: 
 
Additional 
NIHB 
analysis: 
 
 

 
 
 

 
SUMMARY OF AGENCY ACTION: This proposed rule would implement the provisions of the 
American Recovery and Reinvestment Act of 2009 (ARRA) (Pub. L. 111-5) that provide incentive 
payments to eligible professionals (EPs) and eligible hospitals participating in Medicare and 
Medicaid programs that adopt and meaningfully use certified electronic health record (EHR) 
technology. The proposed rule would specify: the initial criteria an EP and eligible hospital must 
meet in order to qualify for the incentive payment; calculation of the incentive payment amounts; 
payment adjustments under Medicare for covered professional services and inpatient hospital 
services provided by EPs and eligible hospitals failing to meaningfully use certified EHR 
technology; and other program participation requirements. Also, as required by ARRA the Office 
of the National Coordinator for Health Information Technology (ONC) will be issuing a closely 
related interim final rule that specifies the Secretary's adoption of an initial set of standards, 
implementation, specifications, and certification criteria for electronic health records. ONC will 
also be issuing a notice of proposed rulemaking on the process for organizations to conduct the 
certification of EHR technology. 
 
SUMMARY OF NIHB/TTAG ANALYSIS: The Tribal Technical Advisory Group (TTAG) and the 
National Indian Health Board (NIHB) would like to comment on the definition of eligible 
professionals (EPs) and how the Indian Health Service including Tribally-operated outpatient 
clinics and Urban Indian Health centers may be impacted in our hospital settings. The electronic 
health record in the hospital setting is different from that in the hospital based clinic setting due to 
the very unique and distinct care provided.  However, the incentive programs and current 
definitions of EPs allows for the costs of the hospitals while not considering the hospital based 
clinics.  It is not uncommon for one hospital to support 5 individual outpatient clinics. 
It is apparent that the broad regulatory interpretation of this hospital-based physician definition 
may inappropriately exclude our physicians practicing in our outpatient clinics merely because 
they are part of the hospital network. There are hundreds of primary care professionals that 
practice in hospital-based provider clinics that will be excluded from receiving individual provider 
incentives under the proposed rules that exclude individual provider incentives for “hospital based 
providers”.  Hospital based providers are defined as pathologists, emergency room physicians 
and anesthesiologist who are employed by the hospital and use hospital inpatient and outpatient 
location codes for services provided. 
 

 The Registration Patient Management System (RPMS) utilized by most all facilities serving 
American Indian/Alaska Native (AI/AN) will be covered by the efforts of the IT departments 
of the Indian Health Service (IHS) for Meaningful Use compliance. However there are some 
Tribal operated clinics who have purchased or installed “off the counter” commercial 

 
See Table C.  
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Ref. 
# 

Short Title/Current Status 
of Regulation/Title/ 

Agency 
File Code 

Issue Date; 
Due Date & 

File Date 

NIHB 
Response 

Brief Summary of Proposed Agency Action 
and Summary of NIHB Analysis 

NIHB Recs. 

electronic medical record systems to compliment the current RPMS.  

 Many tribal outpatient clinics have employment contracts with their providers and it is 
unclear how this EHR Meaningful Use program would have an impact on the relationship 
between the Tribe as the employer and the medical/dental provider as the employee. Any 
incentive provider payment would be considered income and additional tax burden upon 
the clinic providers that could hurt the already delicate provider shortage in many AI/AN 
communities.  

 This is an example of when a new initiative, program or system serving American Indian 
and Alaska Native people is proposed, Federal entities need to avoid any “one size fits all”. 

 
12/23/2011 Update: “Below is an update of events, for those of you with hospitals or who are 
following how CMS will treat Tribal hospitals for the purposes of providing EHR Incentive 
payments.  
 
We have had two teleconference meetings with CMS regarding whether care provided by Tribal 
hospitals to AI/ANs with no other coverage (i.e. Medicare, Medicaid, or other insurance) will be 
treated as uncompensated care.  CMS had decided that IHS could not do so except for care 
provided in excess of the Federal appropriation, but asked if Tribal hospitals were distinguish-
able.  We responded to that and some more specific questions on 12/14/11 in a paper approved 
by TTAG.  There was a brief discussion at the TTAG call on the same day and the TTAG 
authorized a committee to meet with CMS.  The core of the Tribal argument is based on 25 
U.S.C. § 458aaa-11(d) under which IHS funding is not treated as Federal for matching or cost 
participation.  
 
The first meeting on 12/16/11 was very positive, but there were additional follow-up questions to 
which responses were sent 12/22/11 for the call on the same date.  CMS brought a 
representative from the Office of General Counsel who works with them on EHR issues.  She 
was openly skeptical about the application of the authority to use IHS funds as non-Federal 
applies in this situation.  We argued that it did, but ultimately reminded CMS that we believe this 
comes down to a policy call for CMS. 
 
CMS followed up later in the day with a request for information about the difference in recovery 
amounts for Tribal hospitals depending on the outcome.  Harrell Little, the consultant for IHS who 
has worked so hard on this issue, is going to provide preliminary estimates to CMS today and will 
copy us.”  (Per Myra M. Munson) 
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1.b. 

 
MU Incentive Payments 
Stage 2  
 
ACTION: Proposed Final 
Rule 
 
NOTICE: Medicare and 
Medicaid Programs; 
Electronic Health Record 
Incentive Program Stage 2 
 
AGENCY: CMS  
 
 

 
CMS-0044-
PF 

 
Issue Date: 
3/7/2012 
 
Due Date: 5:00 
pm, 5/7/2012 
 
NIHB File Date: 
5/7/2012 
 
Date of 
Subsequent 
Action, if any: 
Issued 
corrections 
4/18/2012; 
issued Final 
Rule 9/4/2012; 
issued 
correction 
10/23/12 

 
NIHB 
response: 

 
 
 
 

 
SUMMARY OF AGENCY ACTION: This proposed rule would specify the Stage 2 criteria 
that eligible professionals (EPs), eligible hospitals, and critical access hospitals (CAHs) must 
meet in order to qualify for Medicare and/or Medicaid electronic health record (EHR) 
incentive payments. In addition, it would specify payment adjustments under Medicare for 
covered professional services and hospital services provided by EPs, eligible hospitals, and 
CAHs failing to demonstrate meaningful use of certified EHR technology and other program 
participation requirements. This proposed rule would also revise certain Stage 1 criteria, as 
well as criteria that apply regardless of Stage, as finalized in the final rule titled Medicare and 
Medicaid Programs; Electronic Health Record Incentive Program published on July 28, 2010 
in the Federal Register. The provisions included in the Medicaid section of this proposed 
rule (which relate to calculations of patient volume and hospital eligibility) would take effect 
shortly after finalization of this rule, not subject to the proposed 1 year delay for Stage 2 of 
meaningful use of certified EHR technology. Changes to Stage 1 of meaningful use would 
take effect for 2013, but most would be optional until 2014. 
 
SUMMARY OF NIHB ANALYSIS: To be entered. 
 
SUMMARY OF SUBSEQUENT AGENCY ACTION: Final rule specifies the Stage 2 criteria 
that eligible professionals (EPs), eligible hospitals, and critical access hospitals (CAHs) must 
meet in order to qualify for Medicare and/or Medicaid electronic health record (EHR) 
incentive payments. In addition, it specifies payment adjustments under Medicare for 
covered professional services and hospital services provided by EPs, eligible hospitals, and 
CAHs failing to demonstrate meaningful use of certified EHR technology (CEHRT) and other 
program participation requirements. 
 
 
 
 
 
 
 
 
 
 
 

 
See Table C. 
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1.c. 

 
HIT Revised Standards--
CMS EHR Program  
 
ACTION: Proposed Final 
Rule 
 
NOTICE: HIT; Revised 
Standards, Implementation 
Specifications and 
Certification Criteria for EHR 
Technology 
 
AGENCY: ONC, HHS  

 
HHS 
RIN 0991-
AB82 

 
Issue Date: 
3/7/2012 
 
Due Date: 5:00 
pm, 5/7/2012 
 
NIHB File Date: 
None. 
 
Date of 
Subsequent 
Agency Action, if 
any: 
Issued Final Rule 
9/4/2012   

 
 
 
 
 

 

 
 
 
 

 
SUMMARY OF AGENCY ACTION: The final rule that established the initial set of standards, 
implementation specifications, and certification criteria was published in the Federal Register 
on July 28, 2010. The initial set represented the first round of an incremental approach to 
adopting future sets of standards, implementation specifications, and certification criteria to 
enhance electronic health record (EHR) interoperability, functionality, and utility. Under the 
authority provided by section 3004 of the Public Health Service Act (PHSA), this notice of 
proposed rulemaking would propose that the Secretary adopt revisions to the initial set as 
well as new standards, implementation specifications and certification criteria. The proposed 
new and revised standards, implementation specifications, and certification criteria would 
establish the technical capabilities that certified EHR technology would need to include to 
support meaningful use under the CMS Medicare and Medicaid EHR Incentive Programs. 
 
SUMMARY OF NIHB/TTAG ANALYSIS: None. 
 
SUMMARY OF SUBSEQUENT AGENCY ACTION: This final rule adopts certification 
criteria that establish the technical capabilities and specify the related standards and 
implementation specifications that Certified Electronic Health Record (EHR) Technology will 
need to include to, at a minimum, support the achievement of meaningful use by eligible 
professionals, eligible hospitals, and critical access hospitals under the Medicare and 
Medicaid EHR Incentive Programs beginning with the EHR reporting periods in fiscal year 
and calendar year 2014. In addition, this rule makes changes to the permanent certification 
program for health information technology, including changing the program’s name to the 
ONC HIT Certification Program. 

 

       

 
1.d. 

 
Stage 3 Definition of 
Meaningful Use of EHRs  
 

ACTION: Request for 
Comment 
 

NOTICE: Request for 
Comment Regarding the 
Stage 3 Definition of 
Meaningful Use of EHRs 
 

AGENCY: ONC, HHS 

 
HHS (no 
reference 
number) 

 
Issue Date: 
11/26/2012 
 

Due Date: 
1/14/2013 
 

NIHB File Date:  
 

Date of 
Subsequent 
Agency Action, if 
any: 

  
SUMMARY OF AGENCY ACTION: This notice announces the request of the Health 
Information Technology (HIT) Policy Committee, HHS Office of the National Coordinator for 
Health Information Technology (ONC), for comments on its draft recommendations for 
meaningful use Stage 3. 
 
SUMMARY OF NIHB ANALYSIS: 
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1.e. 

Revisions to the 2014  
EHR Certification Criteria 
and EHR Incentive 
Program  
 
ACTION: Interim Final 
Rule 
 
NOTICE: Health Information 
Technology: Revisions to 
the 2014 Edition EHR 
Certification Criteria; and 
Medicare and Medicaid 
Programs; Revisions to the 
EHR Incentive Program 
 
AGENCY: CMS 

 
CMS-0046-
IFC 

 
Issue Date: 
12/7/2012 
 
Due Date: 
2/5/2013 
 
NIHB File Date:  
 
Date of 
Subsequent 
Agency Action, if 
any: 

  
SUMMARY OF AGENCY ACTION: This interim final rule with comment period replaces the 
Data Element Catalog (DEC) standard and the Quality Reporting Document Architecture 
(QRDA) Category III standard adopted in the final rule published on September 4, 2012, in 
the Federal Register with updated versions of those standards. This rule also revises the 
Medicare and Medicaid Electronic Health Record (EHR) Incentive Programs by adding an 
alternative measure for the Stage 2 meaningful use (MU) objective for hospitals to provide 
structured electronic laboratory results to ambulatory providers; correcting the regulation text 
for the measures associated with the objective for hospitals to provide patients the ability to 
view online, download, and transmit information about a hospital admission; and making the 
case number threshold exemption for clinical quality measure (CQM) reporting applicable for 
eligible hospitals and critical access hospitals (CAHs) beginning with FY 2013. This rule also 
provides notice of CMS’ intention to issue technical corrections to the electronic 
specifications for CQMs released on October 25, 2012. 
 
SUMMARY OF NIHB ANALYSIS: 

 

       

 
2.a. 

 

I/T/U Addendum to 
Prescription Drug Plans 
(PDP): Revision of Current 
Collection 
 

ACTION: Comment 
Request  
 

NOTICE: Agency 
Information Collection 
Activities: Proposed 
Collection; Comment 
Request: Application for 
Medicare PDP; Application 
for Medicare Advantage 
PDP; Part C Medicaid 
Advantage and 1876 Cost 
Plan Expansion Application 
 

AGENCY: CMS 

 
CMS-10137 
and CMS-
10237 

 
 

 
Issue Date: 
6/11/2010 
 
Due Date: 
8/10/2010 
 
NIHB File Date: 
8/10/2010 
 
Date of 
Subsequent 
Agency Action, if 
any:  
Issued revised 
“Medicare PDP 
Sponsor 
contracts with 
Revised I/T/U 

 
NIHB 
response: 
 
NIHB 
addition: 
 

 
SUMMARY OF AGENCY ACTION: Comments requested by CMS on: Application for 
Prescription Drug Plans (PDP); Application for Medicare Advantage Prescription Drug (MA-
PD)--CY 2012; Application for Cost Plans to Offer Qualified Prescription Drug Coverage; 
Application for Employer Group Waiver Plans to Offer Prescription Drug Coverage; Service 
Area Expansion Application for Prescription Drug Coverage. 
 
SUMMARY OF NIHB ANALYSIS (from prior set of contracts--2011): Medicare Part D 
plans must offer to I/T/U pharmacies standard contracting terms and conditions that conform 
to the model addendum developed by CMS. 
 
The materials offered for public comment (under CMS-10137 and CMS-10237) appear to 
contain the version of the model I/T/U addendum developed prior to enactment of the Patient 
Protection and Affordable Care Act (ACA). The addendum did not appear to reflect the 
following changes to federal law made by the ACA: (i) Sec. 3314 amended the Part D 
program to count toward a beneficiary’s annual out-of-pocket threshold prescription drugs 
provided by I/T/U pharmacies; and (ii) Sec. 10221 enacted several amendments to the 
Indian Health Care Improvement Act (IHCIA) which are relevant to the I/T/U addendum.  
As the I/T/U addendum guides the provision of pharmaceuticals and pharmaceutical 

 
See Table C. 
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Addendum” pre-
1/13/2011 
Additional: 
Issued revised 
2013 contracts 
7/1/2011 (see 
2.b.) 
 

services to AI/AN enrolled in the Medicare Part D program, failure to update these 
documents in a timely fashion would directly, and potentially negatively, affect AI/AN Part D 
enrollees as well as pharmacies operated by I/T/Us. 
 
In order that the provisions contained in the ACA that are relevant to the model I/T/U 
addendum, and may be effective on January 1, 2011, are implemented effectively and 
timely, there is a need to revise the I/T/U addendum to reflect relevant changes to federal 
law, and that the agency require the addendum, as so revised, to be used for Part D plan 
contracts with I/T/U pharmacies in both 2011 and 2012. 
 
Section 3314 of the ACA calls for treating as incurred costs of a Part D beneficiary costs that 
are borne or paid by the IHS, an Indian tribe or tribal organization, or an urban Indian 
organization. The effect of this amendment is to count toward a beneficiary's true out-of-
pocket costs ("TrOOP") the value of prescription drugs supplied by an I/T/U pharmacy and to 
thereby enable a Part D beneficiary served by such a pharmacy to qualify for catastrophic 
coverage when his/her TrOOP requirement is reached. Modifications to Paragraph 4 of the 
addendum are needed to reflect this change to Sec. 1860D-2(b)(4)(C) of the Social Security 
Act, and which becomes effective Jan. 1, 2011. 
 
The revised Sec. 206 of the IHCIA added a new subsection (e)(3) modeled on the Federal 
Medical Care Recovery Act to extend to tribal and urban Indian organization programs the 
same recovery rights the FMCRA provides to IHS. Changes are needed to Paragraph 6 of 
the addendum to reflect these changes in law. 
 
New Sections 221 and 408 were added to the IHCIA regarding licensing of health care 
professionals employed by an Indian tribe or tribal organization provider, and licensing of 
health programs operated by such entities. Sec. 221 of the IHCIA provides that a pharmacist 
employed directly by a Provider that is an Indian tribe or tribal organization is exempt from 
the licensing requirements of the state in which the tribal health program is located, provided 
the pharmacist is licensed in any state. Sec. 408 of the IHCIA further provides that a health 
program operated by an Indian tribe or tribal organization shall be deemed to have met a 
requirement for a license under state or local law if such program meets all the applicable 
standards for such licensure, regardless of whether the entity obtains a license or other 
documentation under such state or local law. Modifications to Paragraph 9 of the addendum 
are needed to ensure that the parties are aware that these federal laws apply to the Part D 
Plan Sponsor's Agreement and any addenda. 
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Paragraph 17 of the addendum requires updating to reflect the directive contained in Sec. 
206 of the IHCIA. Under Sec. 206 of the IHCIA (made applicable to the IHS, Indian tribes 
and tribal organizations in Sec. 206(a), and to urban Indian organizations in Sec. 206(i)), a 
Part D Plan Sponsor is required to pay the provider the reasonable charges billed by the 
provider, or, if higher, the highest amount the Part D Plan Sponsor would pay for services 
furnished by providers other than government entities. In contrast, Paragraph 17 currently 
reads, “Claims from the provider shall be paid at rates that are reasonable and appropriate” 
and, as such, fails to provide guidance to the Part D Plan Sponsors on this central element. 
A number of technical corrections to the proposed I/T/U addendum are identified.) 
 

       

 
2.b. 

 
I/T/U Addendum to 
Prescription Drug Plans 
(PDP): Revision of Current 
Collection 
 
ACTION: Comment 
Request  
 
NOTICE: Agency 
Information Collection 
Activities: Proposed 
Collection; Comment 
Request: Application for 
Medicare PDP; Application 
for Medicare Advantage 
PDP; Part C Medicaid 
Advantage and 1876 Cost 
Plan Expansion Application 
 
AGENCY: CMS 

 
CMS-10137 

 
 

 
Issue Date: 
7/1/2011  
 
Due Date: 
8/30/2011  
 
NIHB File Date: 
8/30/2011 
 
Date of 
Subsequent 
Agency Action, if 
any:  

 
NIHB 
response: 
 

 
 
 

 
SUMMARY OF AGENCY ACTION: Comments requested by CMS on: Application for 
Prescription Drug Plans (PDP); Application for Medicare Advantage Prescription Drug (MA-
PD)--CY 2012; Application for Cost Plans to Offer Qualified Prescription Drug Coverage; 
Application for Employer Group Waiver Plans to Offer Prescription Drug Coverage; Service 
Area Expansion Application for Prescription Drug Coverage. 
http://www.cms.gov/PaperworkReductionActof1995/PRAL/list.asp#TopOfPage 
http://www.cms.gov/PaperworkReductionActof1995/PRAL/itemdetail.asp?filterType=none&filterByDID=-
99&sortByDID=2&sortOrder=descending&itemID=CMS1229216&intNumPerPage=10 

 
SUMMARY OF NIHB ANALYSIS: The above-captioned Federal Register notice seeks 
public comments on documents related to the 2013 operation of the Medicare Part D 
program.  Pursuant to CMS regulation at 42 CFR 423.120, Part D plans must offer standard 
contracting terms and conditions to I/T/U pharmacies that conform to the model addendum 
developed by CMS.  Medicare Advantage plans offering Part D drug coverage are likewise 
required to use the I/T/U addendum. The materials offered for public comment contain 
versions of the model I/T/U addendum that have been updated to reflect changes in Federal 
law made by the Affordable Care Act (ACA). 
The I/T/U addendum is a critically important tool that ensures that I/T/U can meaningfully 
participate in Medicare Part D plans.  By setting out applicable Federal law in a single 
comprehensive Indian contract addendum, the I/T/U addendum has both improved 
compliance with Federal law as well as reduced the costs and administrative burdens 
associated with negotiating these provisions for both the Part D plans and I/T/U providers.  
The I/T/U addendum includes, for instance, provisions on the Federal Tort Claims Act and a 
waiver from the requirement to carry professional liability insurance.  By providing that the 
requirements listed in the I/T/U addendum supersede any inconsistent provisions in a Part D 
plan, the I/T/U addendum ensures that I/T/U providers can participate in the Part D program. 

 
See Table C. 

http://www.cms.gov/PaperworkReductionActof1995/PRAL/list.asp#TopOfPage
http://www.cms.gov/PaperworkReductionActof1995/PRAL/itemdetail.asp?filterType=none&filterByDID=-99&sortByDID=2&sortOrder=descending&itemID=CMS1229216&intNumPerPage=10
http://www.cms.gov/PaperworkReductionActof1995/PRAL/itemdetail.asp?filterType=none&filterByDID=-99&sortByDID=2&sortOrder=descending&itemID=CMS1229216&intNumPerPage=10
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We support the continued use of the I/T/U addendum in connection with Medicare Part D 
plans.  It has proven to be efficient, effective and easy to use for both Medicare Part D plan 
sponsors and Indian health pharmacies. 
For the same reason, we believe it would be beneficial to require that a similar I/T/U 
addendum be used in connection with the health plans offered through the to-be-established 
health insurance exchanges (Exchanges) called for under the Affordable Care Act.  In 
comments submitted to the CMS Center for Consumer Information and Insurance Oversight 
(CCIIO), NIHB has recommended, and we will again recommend, that such a requirement 
be instituted for Exchange plans. 
As the I/T/U experience with Medicare Part D demonstrates, the use of a mandatory I/T/U 
addendum is critical to facilitating participation by I/T/U – and the provision of timely, 
accessible services to AI/AN – under the Part D program.   The same will hold true with 
regard to Exchange plans.  Without the use of an I/T/U addendum, it will be difficult and 
inefficient for I/T/U providers to negotiate separately with each health plan offered through an 
Exchange, many of which may not be familiar with the Federal laws that apply to I/T/U.  
Although these laws apply in any event, setting them out in one place increases compliance 
and reduces the administrative costs and burdens on both the Exchange plan issuers and 
I/T/U providers from negotiating them. 
We urge CMS to share its experiences involving the mandatory use of the I/T/U addendum 
under Part D plans with the CMS/CCIIO in order that CCIIO more fully understands the 
applicability and benefits of requiring a similar mechanism for Exchange plans.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

       



TABLE B:  SUMMARY OF NOTICES & REGULATIONS 
UPDATED THROUGH 12/31/2012 

 

National Indian Health Board, Regulation Review and Impact Analysis Report  Page 9 of 160    12/31/2012 

Ref. 
# 

Short Title/Current Status 
of Regulation/Title/ 

Agency 
File Code 

Issue Date; 
Due Date & 

File Date 

NIHB 
Response 

Brief Summary of Proposed Agency Action 
and Summary of NIHB Analysis 

NIHB Recs. 

2.c.  
Medicare Advantage and 
PDP Data Requirements 
 
ACTION: Request for 
Comment 
 
NOTICE: Application for 
New and Expanding 
Medicare Prescription Drug 
Plans and Medicare 
Advantage Prescription Drug 
(MA-PD) Plans, including 
Cost Plans and Employer 
Group Waiver Plans 
 
AGENCY: CMS 

 
CMS-10137 
(6) and CMS-
1003 (8) 

 
Issue Date: 
7/6/2012  
 
Due Date: 
9/4/2012 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, if 
any: See 2.d. 

 SUMMARY OF AGENCY ACTION: (6) Medicare prescription drug coverage is provided 
through contracted prescription drug plans (PDPs) or through Medicare Advantage (MA) 
plans that offer integrated prescription drug and health care coverage (MA–PD plans). Cost 
Plans regulated under Section 1876 of the Social Security Act, and Employer Group Waiver 
Plans (EGWP) also can provide a Part D benefit. Organizations that seek to provide services 
under the Medicare Prescription Drug Benefit Program must complete an application, 
negotiate rates, and receive final approval from CMS.  Applicants may offer either a PDP or 
MA–PD plan with a service area covering the Nation (i.e., offering a plan in every region) or 
covering a limited number of regions. MA–PD and Cost Plan applicants may offer local 
plans.  This clearance request is for the information collected to ensure applicant compliance 
with CMS requirements and to gather data used to support determination of contract awards. 
(8) Section 1852(g)(1)(B) of the Social Security Act (SSA) requires Medicare health plans to 
provide enrollees with a written notice in understandable language that explains the reasons 
for denying a request for a service or payment for a service the enrollee has already 
received. The written notice must also include a description of the applicable appeals 
processes.  Section 1932 of SSA sets forth requirements for Medicaid managed care plans, 
including beneficiary protections related to appealing a denial of coverage or payment. This 
notice combines the existing Notice of Denial of Medicare Coverage with the Notice of 
Denial of Payment and includes optional language to be used in cases where a Medicare 
health plan enrollee also receives full Medicaid benefits that are being managed by the 
Medicare health plan. 
 
SUMMARY OF NIHB ANALYSIS: No comments filed. 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
No 
comments 
filed. 
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2.d. 

 
Medicare Part C and Part 
D Plan Applications 
 
ACTION: Request for 
Comment 
 
NOTICE: Part C Medicare 
Advantage and 1876 Cost 
Plan Expansion Application 
 
AGENCY: CMS 
 

 
CMS-10237 
and CMS-
10137 
 

 
Issue Date: 
10/12/2012 
 
Due Date: 
11/13/2012 
 
USET File 
Date: 
11/13/2012 
 
Date of 
Subsequent 
Agency Action, if 
any: 
 

 
USET 
comments: 
 

SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Revision of a 
currently approved collection. Title: Part C Medicare Advantage and 1876 Cost Plan 
Expansion Application; Use: Organizations wishing to provide health care services under 
Medicare Advantage (MA) and/or MA plans that offer integrated prescription drug and health 
care products (MA-PD plans) must complete an application, file a bid, and receive final 
approval from CMS. Existing MA plans may request to expand their contracted service area 
by completing the Service Area Expansion (SAE) application. This information collection 
request has been revised to provide clarification to applicants, to ensure consistency 
throughout the entire application, and to reduce confusion among applicants. 
 
Type of Information Collection Request: Revision of a currently approved collection; Title: 
Application for and Medicare Advantage Prescription Drug (MA-PD), including Cost Plans 
and Employer Group Waiver Plans; Use: Organizations wishing to provide services under 
the Prescription Drug Benefit Program must complete an application, negotiate rates, and 
receive final approval from CMS. This clearance request is for the information collected to 
ensure applicant compliance with CMS requirements and to gather data used to support 
determination of contract awards. 
 
SUMMARY OF NIHB ANALYSIS: None. 

 
See Table C.  
Comments 
submitted by 
USET.   
 
 

       

 
3.a. 

 
Medicare Part B Rates 
 
ACTION: Final Rule  
 
NOTICE: Medicare 
Program; Payment Policies 
Under the Physician Fee 
Schedule and Other 
Revisions to Part B for CY 
2011 
 
AGENCY: CMS  

 
CMS-2010-
0205-0002 
  
 

 
Issue Date: 
7/13/2010 
 
Due Date: 
8/24/2010 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, 
if any: Issued 
Final Rule 
11/29/2010 

 
 

 
SUMMARY OF AGENCY ACTION: This proposed rule addresses proposed changes to the 
physician fee Schedule and other Medicare Part B payment policies to ensure that our 
payment systems are updated to reflect changes in medical practice and the relative value of 
services. It also addresses, implements or discusses certain provisions of both the 
Affordable Care Act and the Medicare Improvements for Patients and Providers Act of 2008. 
In addition, this proposed rule discusses payments under the Ambulance Fee Schedule, 
Clinical Laboratory Fee Schedule, payments to ESRD facilities, and payments for Part B 
drugs.  Finally, the proposed rule includes a discussion regarding the Chiropractic Services 
Demonstration program, the Competitive Bidding Program for Durable Medical Equipment 
and Provider and Supplier Enrollment Issues associated with Air Ambulances. (See the 
Table of Contents for a listing of the specific issues addressed in this proposed rule.) See 
also Fact Sheets (6/25) on the proposed rule at:  
www.cms.gov/apps/media/fact_sheets.asp  
 
SUMMARY OF NIHB ANALYSIS: No comments filed. 

 
No 
comments 
filed.  

       

http://www.cms.gov/apps/media/fact_sheets.asp
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3.b. 

 
DME Competitive Bidding 
 
ACTION: Request for 
Comment 
 
NOTICE: Durable Medical 
Equipment, Prosthetics, 
Orthotics, and Supplies 
(DMEPOS) Competitive 
Bidding Program 
 
AGENCY: CMS  

 
CMS-10169 
  
 

 
Issue Date: 
7/27/2012 
 
Due Date: 
8/27/2012 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, if 
any: 

 
 

 
SUMMARY OF AGENCY ACTION: CMS will conduct competitive bidding programs in which 
certain suppliers will receive contracts to provide competitively bid DMEPOS items to 
Medicare beneficiaries in a competitive bidding area (CBA). In 2007, CMS conducted its first 
round of bidding, which was implemented on July 1, 2008.  Section 154 of the 2008 
Medicare Improvements for Patients and Providers Act (MIPPA) subsequently delayed the 
first round of bidding. As required by MIPPA, CMS conducted the competition for the Round 
1 Rebid in 2009. The Round 1 Rebid contract and prices became effective on January 1, 
2011. The Medicare Modernization Act (MMA) requires the Secretary to recomplete 
contracts not less often than once every 3 years; therefore, CMS has begun preparing to 
recompete competitive bidding contracts in the Round 1 Rebid areas. 
 
SUMMARY OF NIHB ANALYSIS: No comments filed. 
 

 
No 
comments 
filed. 

       

 
3.c. 

 
Durable Medical 
Equipment Certificate of 
Medical Necessity 
 
ACTION: Request for 
Comment 
 
NOTICE: DME Medicare 
Administrative Contractor 
CMN and Supporting 
Documentation 
Requirements 
 
AGENCY: CMS 
 

 
CMS-846-
849, 10125, 
and 10126 

 
Issue Date: 
9/24/2012 
 
Due Date: 
11/23/2012 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, 
if any:  

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Extension of a 
currently approved collection; Title: Durable Medical Equipment Medicare Administrative 
Contractor Certificate of Medical Necessity and Supporting Documentation Requirements; 
Use: The certificates of medical necessity (CMNs) collect information required to help 
determine the medical necessity of certain items. Each initial claim for these items must 
have an associated CMN for the beneficiary. Suppliers (those who bill for the items) 
complete the administrative information on each CMN and provide a narrative description of 
the items ordered and all related accessories, their charge for each of these items, and the 
Medicare fee schedule allowance (where applicable). The supplier then sends the CMN to 
the treating physician or other clinician who completes questions pertaining to the 
beneficiary’s medical condition and signs the CMN. The physician or other clinician returns 
the CMN to the supplier who has the option to maintain a copy and then submits the CMN 
(paper or electronic) to CMS, along with a claim for reimbursement. This clearance request 
is for CMNs with the form numbers, CMS 846-849, 10125 and 10126. 
 
SUMMARY OF NIHB ANALYSIS: CMS requires submission of DME CMNs and 
Informational Forms to ensure the integrity of the Medicare program.  The information 
collection in this PRA request will impose no changes to the current burden on suppliers and 
providers.  . 
 

 
No 
comments 
filed. 
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4.a. 

 
Medicare Outpatient Rates 
 
ACTION: Final Rule 
 
NOTICE: Medicare 
Program: Proposed changes 
to the Hospital Outpatient 
Prospective Payment 
System and CY 2011 
Payment rates, etc. 
 
AGENCY: CMS 
 

 
CMS-2010-
0209-0002  
 
CMS-1504-P 
 
 

 
Issue Date: 
8/3/2010 
 
Due Date: 
8/31/2010 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, 
if any:  
Issued Final 
Rule 
11/24/2010 

 
 

 
SUMMARY OF AGENCY ACTION: This proposed rule would revise the Medicare hospital 
outpatient prospective payment system (OPPS) to implement applicable statutory 
requirements and changes arising from our continuing experience with this system and to 
implement certain provisions of the ACA, as amended by the Health Care and Education 
Reconciliation Act of 2010. In this proposed rule, we describe the proposed changes to the 
amounts and factors used to determine the payment rates for Medicare hospital outpatient 
services paid under the PPS. These proposed changes would be applicable to services 
furnished on or after January 1, 2011. In addition, this proposed rule would update the 
revised Medicare ambulatory surgical center (ASC) payment system to implement applicable 
statutory requirements and changes arising from our continuing experience with this system 
and to implement certain provisions of the ACA. In this proposed rule, we set forth the 
proposed applicable relative payment weights and amounts for services furnished in ASCs, 
specific HCPCS codes to which these proposed changes would apply, and other pertinent 
rate setting information for the CY 2011 ASC payment system. These proposed changes 
would be applicable to services furnished on or after January 1, 2011. This proposed rule 
also includes new limitations on certain physician referrals to hospitals in which they have an 
ownership or investment interest. 
http://www.regulations.gov/search/Regs/contentStreamer?objectId=0900006480b273dd&dis
position=attachment&contentType=html 
 
SUMMARY OF NIHB ANALYSIS: No comments filed. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
No 
comments 
filed. 

       

http://www.regulations.gov/search/Regs/contentStreamer?objectId=0900006480b273dd&disposition=attachment&contentType=html
http://www.regulations.gov/search/Regs/contentStreamer?objectId=0900006480b273dd&disposition=attachment&contentType=html
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4.b. 

 

 

 

 
Medicare Outpatient and 
ASC Rates and QI 
Programs 
 
ACTION: Proposed Final 
Rule 
 
NOTICE: Medicare 
Program: Revisions to 
hospital outpatient 
prospective and ambulatory 
surgical center payment 
systems; CY 2013 rates, etc. 
 
AGENCY: CMS 

 
CMS-1589-
PFC 
  
 

 
Issue Date: 
7/30/2012 
 
Due Date: 
9/4/2012 
 
Date of 
Subsequent 
Agency Action, 
if any: Issued 
Final Rule 
11/15/2012  
 
Due Date for 
Final Rule 
Comments: 60 
days (approx. 
1/12/2013) 

 
 

 
SUMMARY OF AGENCY ACTION: This proposed rule would revise the Medicare hospital 
outpatient prospective payment system (OPPS) and the Medicare ambulatory surgical 
center (ASC) payment system for CY 2013 to implement applicable statutory requirements 
and other changes to the amounts and factors used to determine the payment rates for 
Medicare services paid under OPPS and the ASC payment system.  In addition, this rule 
would revise the requirements for the Hospital Outpatient Quality Reporting (OQR) Program, 
the ASC Quality Reporting (ASCQR) Program, and the Inpatient Rehabilitation Facility (IRF) 
Quality Reporting Program.   This rule also would revise the electronic reporting pilot for the 
Electronic Health Record (EHR) Incentive Program and various regulations governing 
Quality Improvement Organizations (QIOs). 
 
This rule would: 

 Increase payment rates under the OPPS by an OPD fee schedule increase factor 
of 2.1 percent. 

 For CY 2013, use the geometric mean costs of services within an Ambulatory 
Payment Classification (APC) group to determine the relative payment weights of 
services, rather than median costs. 

 Continue an adjustment of 7.1 percent to the OPPS payments to certain rural sole 
community hospitals (SCHs), including essential access community hospitals 
(EACHs). 

 For CY 2013, continue a policy to provide additional payments to cancer hospitals 
to ensure payment-to-cost ratio (PCR) with the payment adjustment equals to the 
weighted average PCR for the other OPPS hospitals using the most recent 
submitted or settled cost report data. 

 Make payment adjustments for CY 2013 to cover the marginal cost of hospital 
conversion to use of non-highly enriched uranium (HEU) sources to obtain 
radioisotopes used in medical imaging. 

 For CY 2013, pay for the acquisition and pharmacy overhead costs of separately 
payable drugs and biological that do not have pass-through status at the statutory 
default of average sales price (ASP) plus 6 percent. 

 Clarify the application of the supervision regulations to physical therapy, speech 
language pathology, and occupational therapy services that are furnished in OPPS 
hospitals and critical access hospitals (CAHs) and extend the enforcement 
instruction for CAHs and certain small rural hospitals through CY 2013. 

 Provide an update on the Part A to Part B Rebilling Demonstration that is in effect 
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for CY 2012 through CY 2014. 

 For CY 2013, increase payment rates under the ASC payment system by an MFP-
adjusted CPI–U update factor of 1.3 percent. 

 Significantly revise regulations governing payments for new technology intraocular 
lens (NTIOLs). 

 For the Ambulatory Surgical Center Quality Reporting (ASCQR) Program, seek 
public comment on the approach for future measure selection and development, as 
well as propose certain measures for future inclusion in the ASCQR Program 
measure set, among other proposals. 

 For the Hospital Outpatient Quality Reporting (OQR) Program, confirm the 
suspension of data collection for specific measures, among other proposals. 

 For the Electronic Health Record (EHR) Incentive Program, extend the 2012 
Medicare EHR Incentive Program Electronic Reporting Pilot for Eligible Hospitals 
and CAHs through 2013. 

 For the Inpatient Rehabilitation Facility Quality Reporting Program (IRF QRP), 
adopt updates that will affect annual prospective payment amounts in FY 2014 and 
other policies. 

 Revise Quality Improvement Organization (QIO) regulations. 
 
SUMMARY OF NIHB ANALYSIS: The proposed rule would revise the Medicare hospital 
outpatient prospective payment system (OPPS) and the Medicare ambulatory surgical 
center (ASC) payment system for CY 2013 to implement applicable statutory requirements 
and other changes to the amounts and factors used to determine the payment rates for 
Medicare services paid under OPPS and the ASC payment system. For CY 2013, this rule 
would increase payment rates under the OPPS by an outpatient department fee schedule 
increase factor of 2.1 percent and increase rates under the ASC payment system by an 
MFP-adjusted CPI–U update factor of 1.3 percent. Referencing § 419.20(b) of the 
regulations, the proposed rule identifies the types of entities that are excluded from payment 
under the OPPS, including Indian Health Service (IHS) hospitals. 
 
The proposed rule also would revise the requirements for the Hospital Outpatient Quality 
Reporting (OQR) Program, the ASC Quality Reporting (ASCQR) Program, and the Inpatient 
Rehabilitation Facility (IRF) Quality Reporting Program. Although administrators would 
benefit from reading the proposed changes in depth, they appear to be only marginal 
adjustments to the existing programs. 
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In addition, the rule would extend the electronic reporting pilot for the Medicare Electronic 
Health Record (EHR) Incentive Program for eligible hospitals and Community Access 
Hospitals (CAHs) through 2013, with no changes from 2012. Although this extension of the 
electronic reporting pilot has no changes from 2012, CMS proposed additional changes to 
the EHR pilot on 3/7/2012. 

       

 
5. 

 
PACE Information Request 
 
ACTION: Request for 
Comment 
 
NOTICE: Medicare and 
Medicaid: Programs of All-
Inclusive Care for the Elderly 
(PACE; Final) Contained in 
42 CFR 460.12-460.210 
(CMS-R-244) 
 
AGENCY: CMS 
 

 
CMS-2010-
0222-0001  
 
CMS-R-244 

 
Issue Date: 
7/30/10 
 
Due Date: 
9/28/10 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, 
if any: None as 
of 12/31/2012 
 
 

 
 
 
 

 
SUMMARY OF AGENCY ACTION: Programs of All-Inclusive Care for the Elderly (PACE); 
Use: PACE organizations must demonstrate their ability to provide quality community-based 
care for the frail elderly who meet their State's nursing home eligibility standards using 
capitated payments from Medicare and the state. The model of care includes as core 
services the provision of adult day health care and multidisciplinary team case management, 
through which access to and allocation of all health services is controlled. Physician, 
therapeutic, ancillary, and social support services are provided in the participant's residence 
or on-site at the adult day health center. PACE programs must provide all Medicare and 
Medicaid covered services including hospital, nursing home, home health, and other 
specialized services. Financing of this model is accomplished through prospective capitation 
of both Medicare and Medicaid payments. The information collection requirements are 
necessary to ensure that only appropriate organizations are selected to become PACE 
organizations and that CMS has the information necessary to monitor the care provided to 
the frail, vulnerable population served.  
 
http://www.regulations.gov/search/Regs/contentStreamer?objectId=0900006480b246f5&disp
osition=attachment&contentType=html 
 
SUMMARY OF NIHB ANALYSIS: No comments filed. 
 
 
 
 
 
 
 
 
 

 
No 
comments 
filed. 

       

http://www.regulations.gov/search/Regs/contentStreamer?objectId=0900006480b246f5&disposition=attachment&contentType=html
http://www.regulations.gov/search/Regs/contentStreamer?objectId=0900006480b246f5&disposition=attachment&contentType=html
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6.a. 

 
High Risk Pool Eligibility 
 
ACTION: Interim Final 
Rule 
 
NOTICE: Pre-Existing 
Condition Insurance Plan 
Program 
 
AGENCY: OCIIO, HHS 

 
OCIIO-9995-
IFC 

 
Issue Date: 
07/30/2010 
 
Due Date: 
9/28/2010 
 
NIHB File Date:  
9/28/2010 
 
Date of 
Subsequent 
Agency Action, if 
any: See 6.b. 

 
NIHB       
response: 
 

 

 
SUMMARY OF AGENCY ACTION: Section 1101 of Title I of the Patient Protection and 
Affordable Care Act of 2010 (Affordable Care Act) requires that the Secretary establish, 
either directly or through contracts with States or nonprofit private entities, a temporary high 
risk health insurance pool program to provide affordable health insurance coverage to 
uninsured individuals with pre-existing conditions. This program will continue until January 1, 
2014, when Exchanges established under sections 1311 and 1321 of the Affordable Care 
Act will be available for individuals to obtain health insurance coverage. This interim final rule 
implements requirements in section 1101 of the Affordable Care Act. Key issues addressed 
in this interim final rule include administration of the program, eligibility and enrollment, 
benefits, premiums, funding, and appeals and oversight rules.  
 
SUMMARY OF NIHB ANALYSIS: NIHB provided objections to the regulations because they 
may be interpreted to categorically exclude from eligibility for the Pre-Existing Condition 
Insurance Plan (PCIP) program Indian people eligible for medical services from the IHS and 
medical care programs operated by Indian tribes without regard to whether they actually 
have coverage. As a consequence, these regulations and Sec. 1101 may have a racially 
discriminatory impact on AI/ANs with pre-existing health conditions by denying such 
individuals any opportunity to access the Federally-supported coverage of a PCIP program. 
Even if the regulations are applied narrowly to only exclude those AI/ANs who actually have 
access to an Indian health program, they fail to take into account whether that program 
provides access to comprehensive health care services as provided by an insurance plan, 
and without such access, would fail to effectuate the ultimate objective of the ACA and the 
IHCIA, as amended, which is to increase access to health services by AI/ANs in order to 
improve their health status.  The exclusion of Indians from PCIP eligibility needs to be 
corrected at the outset of the program. Any delay in correction will exacerbate the adverse 
impact of the exclusion. Since the PCIP program is funded with a capped appropriation, only 
a fraction of those individuals likely to qualify for the coverage may be able to enroll. The 
regulations authorize PCIP operators to stop admitting new enrollees and to employ other 
strategies when needed to comply with Federal funding limitations. Thus, unless AI/ANs are 
eligible when the program starts, they could find themselves totally closed out, if all available 
funding is quickly committed to individuals who enroll first. 
 
 
 
 

 
See Table C. 
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6.b. 

 
Pre-Existing Condition 
Insurance Plan Program 
 
ACTION: Interim Final 
Rule 
 
NOTICE: Pre-Existing 
Condition Insurance Plan 
Program 
 
AGENCY: CMS 
 
 
 

 
CMS-9995-
IFC2 

 
Issue Date: 
8/30/2012 
 
Due Date: 
10/29/2012 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, if 
any: 
 
 
 

  
SUMMARY OF AGENCY ACTION: This amendment with request for comments makes a 
revision regarding program eligibility to the interim final rule implementing the Pre-Existing 
Condition Plan program under provisions of the Affordable Care Act. In response to a new 
process recently announced by the Department of Homeland Security, CMS is amending 
eligibility for the program to ensure that the program does not inadvertently expand the 
scope of this process. 
 
SUMMARY OF NIHB ANALYSIS:  None. 

 

       

 
6.c. 

 
Pre-Existing Condition 
Insurance Plan 
Authorization 
 
ACTION: Request for 
Comment 
 
NOTICE: : PCIP 
Authorization to Share 
Personal Health Information  
 
AGENCY: CMS 
 
 

 
CMS-10428 

 
Issue Date: 
9/21/2012 
 
Due Date: 
10/22/2012 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, 
if any:  
 
 
 
 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Extension of a 
currently approved collection; Title: Pre-Existing Condition Insurance Plan (PCIP) 
Authorization to Share Personal Health Information; Use: CMS will make available to PCIP 
applicants and enrollees a standard, valid authorization to enable beneficiaries to 
communicate with PCIP about their personal health information. Each individual will be 
asked to complete the form which will include providing the individual’s name, PCIP account 
number (if known), date of birth, what personal health information they agree to share, the 
length of time the individual agrees their personal health information can be shared, the 
names and addresses of the third party the individual wants PCIP to share their personal 
health information with, and an attestation that the individual is giving PCIP permission to 
share their personal health information with the third party listed in the form. 
 
SUMMARY OF NIHB ANALYSIS: None. 
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7.a. 

 
ACA Exchange Rules 
 
ACTION: Request for 
Comments 
 
NOTICE: Planning and 
Establishment of State- 
Level Exchanges; Request 
for Comments Regarding 
Exchange- Related 
Provisions in Title I of the 
Patient Protection and 
Affordable Care Act. 
 
AGENCY: OCIIO, HHS 
 

 
OCIIO-9989-
NC 
 
HHS-0S-
2010-0021-
0001 
 
 

 
Issue Date: 
8/3/2010 
 
Due Date: 
10/4/2010 
 
NIHB File Date: 
10/4/2010 
 
Date of 
Subsequent 
Agency Action, 
if any: 
7/15/2011 (see 
7.b.); addressed 
partial issue in 
Notice of 2nd 
round of 
Exchange 
planning grants 
1/20/2011 
 
Additional: 
Issued Tribal 
Sponsorship and 
Indian 
Addendum 
4/13/11 
 

 
NIHB 
response: 
 
 
 
OCIIO 
Exchange 
Grants 
Notice: 
 
 
 
Additional 
NIHB 
analysis: 
 

 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
SUMMARY OF AGENCY ACTION: 
http://frwebgate1.access.gpo.gov/cgi-
bin/PDFgate.cgi?WAISdocID=LYKNss/0/2/0&WAISaction=retrieve 
 
SUMMARY OF NIHB ANALYSIS: Prior Request for Comments (2010) 
 
SUMMARY OF AGENCY ACTION: This document is a request for comments regarding the 
Exchange related provisions of the Patient Protection and Affordable Care Act (ACA), 
enacted on March 23, 2010. The Department of Health and Human Services (HHS) invites 
public comments in advance of future rule making and grant solicitations. 
 
http://www.regulations.gov/#!documentDetail;D=HHS-OS-2010-0021-0001 
 
SUMMARY OF NIHB ANALYSIS:  The purpose of these comments is to make HHS aware 
of issues, concerns and opportunities in Indian communities relative to implementing 
Exchange-related provisions of the ACA. 
 
The system of Indian health programs is complex and governed by unique laws, regulations 
and policies.  These programs serve some of the poorest and most isolated populations in 
the country.  Severe underfunding of Indian Health Service (IHS), an agency of HHS, has 
exacerbated the shameful health status among AI/ANs. Furthermore, the complexity of 
implementing Exchange policies that actually improve access for AI/ANs goes beyond Tribes 
as health care providers and purchasers.  Tribes are governments, small and large 
employers as well as beneficiary advocates.  In all of these roles, Tribes want to be sure that 
Exchange policies acknowledge the essential role they play in effective ACA implementation. 
TTAG – the Tribal advisory group to CMS – health outcome measures for ACA 
implementation, three of which include: 
 

 Significantly increase the rate of health coverage for American Indians and Alaska 
Natives, both on and off reservations. 

 Financially strengthen Indian health providers so programs can expand service 
capacity and access to health care. 

 Significantly reduce the glaring health disparities that oppress American Indians 
and Alaska Natives. 
 

To achieve the TTAG's desired outcomes, the Secretary's obligation to carry out the Federal 

 
See Table C.  

http://frwebgate1.access.gpo.gov/cgi-bin/PDFgate.cgi?WAISdocID=LYKNss/0/2/0&WAISaction=retrieve
http://frwebgate1.access.gpo.gov/cgi-bin/PDFgate.cgi?WAISdocID=LYKNss/0/2/0&WAISaction=retrieve
http://www.regulations.gov/#!documentDetail;D=HHS-OS-2010-0021-0001
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government's trust responsibility for Indian health was emphasized, and Indian-specific 
language was identified as being needed in regulations to achieve these goals. 
The comments provided to OCIIO are organized as follows: 
 
A. State Exchange Planning and Establishment Grants 

Importance of Tribal Consultation 
State Consultation with Implementation of the State Exchanges  

B. Implementation Timeframes and Considerations  
Consultation by Exchanges  

C. State Exchange Operations  
Current AI/AN-Specific Medicaid Protections to Remain in Place  
Medicaid Expansion and Exchanges  
Tribes Paying Premiums on Behalf of Members  
Tribal Governments Have Interest in Operating Navigators  
Potential Tribal Interest in Operating Interstate, Regional Exchanges  

D. Qualified Health Plans  
AI/AN Access to Providers  
Culturally Appropriate Care  
Essential Community Provider Designation  
Avoid Windfalls to Qualified Health Plans  
Proactive Enforcement of Section 206 of the IHCIA Will Avoid Unnecessary Litigation 
Costs  
Special Indian Health Requirements for QHP Provider Agreements  
Providing Information on the Availability of Indian Health Providers  
Offering of Indian-sponsored health plans through an Exchange  
Permissive Regs May Be Necessary to Facilitate Tribal Operated Plans  
Access to the Consumer Operated and Oriented Plan Program  

E. Quality 
Exchange Rating System for Health Plans  
Insurance Portability Across State Borders  

F. An Exchange for Non-Electing States  
G. Enrollment and Eligibility  

Definition of Indian  
Self-Certification  
Data Matching  
Other Evidence  
Notice to Applicants and the Public  
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Waiver of Cost-Sharing for AI/AN  
Procedures for Determining Eligibility for Exchange Participation, Cost Sharing 
Protections, and Individual Responsibility Exemptions  

H. Outreach  
I/T/U Programs Have Existing Lines of Communication with AI/AN  
Navigator Support  
AI/AN Outreach and Navigator Resources  
Focused Outreach to AI/AN  
Effective Outreach Strategies  
Web Content and Design Needed to Provide Adequate Indian-Specific Information  

I. Rating Areas  
J. Consumer Experience  

Enrollee Satisfaction System/Survey  
K. Employer Participation  

Access to Exchange Cost-Sharing Protections for AI/AN Employees Who Are Offered 
Employer-Sponsored Coverage  

L. Risk Adjustment, Reinsurance, and Risk Corridors  
Health Plan Payment Adjustments for AI/AN Enrollees  
Timely and Accurate Risk Adjustment Payments are Critical  
Risk Adjustment Across Multiple Exchanges Operating Within A State 

M. Economic Analysis, Paperwork Reduction Act, and Reg. Flexibility Act 
N. Comments Regarding Exchange Operations 
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7.b. 

 
Establishment of 
Exchange/QHP  
 
ACTION: Proposed Rule 
Final/Interim Final 
 
NOTICE: Establishment of 
Exchanges and Qualified 
Health Plans  
 
AGENCY: CMS 

 
CMS-9989-
PF (with item 
7.c.: CMS-
9974-F) 

 
Issue Date: 
7/15/2011 
 
Due Date: 
10/31/2011 
 
NIHB File Date: 
10/31/2011 

 
Date of 
Subsequent 
Agency Action, 
if any: Issued 
Final Rule 
3/27/2012; 
issued 
corrections 
5/29/2012 
 
Due Date for 
Interim Final 
Rule Comments: 
5:00 pm, 
5/11/2012 
 
NIHB File Date: 
No comments 
filed on Interim 
Final Rule 

 
NIHB 
response: 
 

 
(TTAG 
comments 
filed) 

 
SUMMARY OF AGENCY ACTION: This Proposed Rule would implement the new 
Affordable Insurance Exchanges (‘‘Exchanges’’), consistent with title I of the Patient 
Protection and Affordable Care Act of 2010 (Pub. L. 111–148) as amended by the Health 
Care and Education Reconciliation Act of 2010 (Pub. L. 111– 152), referred to collectively as 
the Affordable Care Act. The Exchanges will provide competitive marketplaces for 
individuals and small employers to directly compare available private health insurance 
options on the basis of price, quality, and other factors. The Exchanges, which will become 
operational by January 1, 2014, will help enhance competition in the health insurance 
market, improve choice of affordable health insurance, and give small businesses the same 
purchasing clout as large businesses. 
 
SUMMARY OF NIHB ANALYSIS: In drafting these comments, a primary focus of NIHB was 
to ensure that this new additional avenue for carrying out the Federal Trust Responsibility is 
designed in a manner that creates real, workable options for AI/ANs that ensure AI/ANs will 
have timely access to the full range of needed health care services from their providers of 
choice.  If as a Nation, we are successful in achieving this result, AI/ANs, Tribes, and the 
Federal government will each benefit:  
 

 Additional resources for health care services will be brought to AI/AN communities, 
thereby furthering the fulfillment of the Federal Trust Responsibility; 

 Demands on capped Federal appropriations will be lessened; 

 AI/AN access to a full range of needed health care services will be expanded; 

 I/T/U providers will be strengthened and further integrated into broader (non-I/T/U) 
provider networks; 

 Substantial Indian-specific special benefits and cost-sharing protections will be 
afforded to AI/ANs, facilitating their access to needed care; and 

 This new Exchange mechanism will offer an efficient way of securing more 
affordable health insurance coverage to supplement and support the existing, 
underfunded Indian health system. 
 

The Proposed Rule Summary explains that CMS/HHS intends to afford States substantial 
flexibility in the design and operation of Exchanges, but proposes “greater standardization… 
where required by the statute or where there are compelling practical, efficacy, or consumer 
protection reasons.” Where AI/AN issues are considered, NIHB urges CMS to use the 
approach of greater standardization. NIHB notes that Indian law and programs are almost 

 
See Table C. 
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exclusively Federal; the pertinent Federal laws apply to all Tribes in all States; and these 
Federal laws and the associated implementing regulations have supremacy over State laws 
and regulations. Furthermore, a host of Federal laws and regulations govern Tribes and 
Indian Health Service, Tribal and Urban Indian health care providers (which are also referred 
to as Indian Health Care Providers or “I/T/U”) and impact the structure and policies of such 
providers. These Federal laws and regulations (including, but not limited to, the Snyder Act, 
the Indian Health Care Improvement Act (IHCIA), the ISDEAA, the Federal Tort Claims Act 
(FTCA) and the Anti-Deficiency Act) will impact State-operated and Federally-operated 
Exchanges alike. 
 
American Indians and Alaska Natives are not the only ones that would benefit from 
standardization related to Indian health provisions. Requiring all plans to offer to include 
Indian health providers and to utilize the suggested addendum for Indian health system 
contracts – two recommendations presented later in these Comments – would level the 
playing field for issuers as well as assure network adequacy for AI/AN consumers. 
To have all 35 States with Tribes negotiating the same points of Federal Indian law to reach 
the same conclusions already mandated by Federal law is inefficient and costly, particularly 
for those States that have few Tribes and where a very small portion of the population is 
AI/AN.   In many States, it is the office of the State Insurance Commissioner that is 
responsible for planning Exchanges.  While Indian Health Care Providers have established 
relationships with Medicaid Directors and directors of public health in their States, most have 
not developed relationships with insurance commissioners.  Furthermore, most Insurance 
Commissioners do not have knowledge about Federal Indian law and the structure of Indian 
health services. 
 
Recognizing the preference of CMS to grant maximum flexibility to States, we have limited 
our recommendations for greater standardization only to areas that are required by Federal 
law and/or would achieve substantially greater efficiency and effectiveness in carrying out 
the intended goal as a result of that standardization. 
 
SUMMARY OF AGENCY FINAL/INTERIM FINAL RULE (3/27/2012): This final rule will 
implement the new Affordable Insurance Exchanges (‘‘Exchanges’’), consistent with title I of 
the Patient Protection and Affordable Care Act of 2010 as amended by the Health Care and 
Education Reconciliation Act of 2010, referred to collectively as the Affordable Care Act. 
The Exchanges will provide competitive marketplaces for individuals and small employers 
to directly compare available private health insurance options on the basis of price, quality, 
and other factors. The Exchanges, which will become operational by January 1, 2014, will 
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help enhance competition in the health insurance market, improve choice of affordable 
health insurance, and give small businesses the same purchasing clout as large 
businesses. Effective Date: These regulations are effective on May 29, 2012. 
 
[Interim Final] Comment Date: Certain provisions of this final rule are being issued as 
interim final. We will consider comments from the public on the following provisions: §§ 
155.220(a)(3); 155.300(b); 155.302; 155.305(g); 155.310(e); 155.315(g); 155.340(d); 
155.345(a); and, 155.345(g). To be assured consideration, comments must be received at 
one of the addresses provided below, no later than 5 p.m. Eastern Standard Time (EST) on 
May 11, 2012. 
 
SUMMARY OF SUBSEQUENT AGENCY ACTION (Corrections): This document corrects 
technical and typographical errors that appeared in the final rule, interim final rule, published 
in the Federal Register on March 27, 2012, entitled ‘‘Patient Protection and Affordable Care 
Act; Establishment of Exchanges and Qualified Health Plans; Exchange Standards for 
Employers.’’ 
 
One such set of corrections being made are:  “On page 18327, in the preamble discussion of 
standards for consumer assistance tools, there are errors in references to the regulations 
text. The cross references to § 155.200(a) and § 155.200(b) are incorrect, and are being 
corrected to read § 155.205(a) and § 155.205(b), respectively, which are the provisions 
discussing the Exchange call center and Web site.  On page 18331, the preamble explains 
that Exchanges cannot require Navigators to have agent and broker licenses. However, one 
sentence implies that any licensure standards for Navigators would cause Navigators to be 
agents and brokers, which is inaccurate. The sentence also incorrectly implies that 
establishing any licensure standards would not be allowed, which would conflict with § 
155.210(c)(1)(iii). Therefore, we are adding the word ‘‘such’’ to the following sentence to 
refer specifically to agent and broker licensure. We are also adding the word ‘‘in,’’ 
immediately preceding the citation, which was accidentally omitted before. The revised 
sentence will read as follows: ‘‘Thus, establishing such licensure standards for Navigators 
would mean that all Navigators would be agents and brokers, and would violate the standard 
set forth in § 155.210(c)(2) of the final rule that at least two types of entities must serve as 
Navigators.” 
 
http://www.regulations.gov/#!documentDetail;D=HHS_FRDOC_0001-0454 
 

       

http://www.regulations.gov/#!documentDetail;D=HHS_FRDOC_0001-0454
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7.c. 

 
Exchange: Eligibility 
Determinations 
 
ACTION: Proposed Rule 
Final/Interim Final 
 
NOTICE: Exchange 
Functions: Eligibility 
Determinations; Employer 
Standards 
 
AGENCY: HHS 

 

CMS-9974-
PF (see item 
7.b: CMS-
9989-F) 

 
Issue Date: 
8/12/2011 
 
Due Date: 
10/31/2011 
 
NIHB File Date: 
10/31/2011 
 
Date of 
Subsequent 
Agency Action, 
if any: Issued 
Final Rule 
3/27/2012 

 
NIHB 
response: 
 

 

 
SUMMARY OF AGENCY ACTION: This Proposed Rule would implement certain functions 
of the new Affordable Insurance Exchanges (“Exchanges”), consistent with title I of the 
Patient Protection and Affordable Care Act of 2010, as amended by the Health Care and 
Education Reconciliation Act of 2010, referred to collectively as the Affordable Care Act. The 
Exchanges will provide competitive marketplaces for individuals and small employers to 
directly compare available private health insurance options on the basis of price, quality, and 
other factors. The Exchanges, which will become operational by January 1, 2014, will help 
enhance competition in the health insurance market, improve choice of affordable health 
insurance, and give small businesses the same purchasing clout as large businesses. The 
specific Exchange functions proposed in this rule include: eligibility determinations for 
Exchange participation and insurance affordability programs and standards for employer 
participation in SHOP. 
 
SUMMARY OF NIHB ANALYSIS: The Exchanges represent an opportunity to expand 
access to health insurance for American Indians and Alaska Natives (AI/ANs), one of the key 
goals of the Affordable Care Act.  Generally speaking, we believe that the critical aspects of 
this Proposed Rule are to ensure that its Indian-specific provisions are read broadly so as to 
maximize the scope of their benefits and to ensure that the enrollment processes and 
materials, verification requirements, and attestation requirements are user friendly and easily 
understood. 
 
This Proposed Rule, although released by CMS/HHS, is interconnected with provisions of 
the ACA administered by the Department of the Treasury (Treasury), Internal Revenue 
Service (IRS), such as the premium assistance functions performed by IRS (IRS REG-
131491-10). We are requesting that CMS consider the attached comments to IRS that are 
included as an attachment here also as comments in response to this Proposed Rule. 
NIHB notes that the drafters interpret the ACA to: 
 

Establish a system of streamlined and coordinated eligibility and 
enrollment through which an individual may apply for enrollment in a QHP 
[Qualified Health Plan] and insurance affordability programs and receive a 
determination of eligibility for such programs. . . . that the eligibility and 
enrollment function  should be consumer-oriented, minimizing 
administrative hurdles and unnecessary paperwork for applicants.”  
 

To achieve this intent, under ACA § 1411, the Secretary is directed to establish a program 

 
See Table C. 
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for determining whether an individual meets the eligibility standards for Exchange 
participation, advance payments of the premium tax credit, cost-sharing reduction, and 
exemptions from the individual responsibility provisions. 
NIHB shares this understanding of the ACA and vision of the Congress and applauds HHS’s 
willingness to take leadership to find ways to simplify access to health care.   
There are many places where HHS has chosen to align policies and procedures and to 
simplify them.  For example, with regard to the section on income verification, the discussion 
offered by HHS states: 
 

We note that this proposal represents a modification of the statutory 
verification process, based on the authority granted to the Secretary in 
section 1411(c )(4)(B) to modify the methods for obtaining data, including 
allowing an applicant to request that the Secretary of the Treasury 
provide return information directly to the Exchange through the Secretary 
of HHS.  We believe that this approach will be far more efficient for 
applicants, the Exchange, and the Federal government than the basic 
procedure described in the statute … 
 

NIHB views this as a perfect example of HHS exercising the discretion Congress granted it 
to simplify processes.  NIHB urges the Secretary to use the same discretionary authority 
when it comes to issues of significance regarding AI/ANs.  Specifically, HHS has not chosen 
to align definitions of Indian, or to provide guidance to Exchanges regarding who qualifies as 
an Indian, even when there is ample evidence and legal authority to support this approach.  
Throughout the Comments, we will comment briefly with regard to individual sections of this 
Proposed Rule that implicate the definition of “Indian.”  However, we attach, and incorporate 
by reference into these comments, “Analysis and Comment on Definition of ‘Indian’ in 
Proposed Rules to Implement Provisions of Patient Protection and Affordable Care Act in 
which we discuss the issues associated with the definition of “Indian” in depth.  
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7.d. 
 

 
Definition of Indian, 
Submitted as Supplement 
to CMS-9989, 9974, 2349, 
and IRS REG-131491 
 
ACTION: Proposed Rule 
 
NOTICE: Supplemental 
response to several 
proposed rules 
 
AGENCY: HHS/Treasury 

 
CMS-9989-P, 
CMS-9974-P, 
CMS-2349-P, 
and IRS 
REG-131491 

 
Issue Date: 
8/12/2011 
 
Due Date: 
10/31/2011 
 
NIHB File Date: 
10/31/2011 
 
Date of 
Subsequent 
Agency Action, 
if any: Issued 
Final Rule 
3/27/12 as part 
of CMS-9989 

 
NIHB 
response: 
 
 
(TTAG 
Def. of 
Indian 
Supp. 
Sub.) 
 

 
SUMMARY OF AGENCY ACTION: Excerpts from two proposed rules regarding the 
definition of Indian follow: 
 
“In paragraph (d)(8), we propose to codify the statutory special enrollment period that 
Indians receive a monthly special enrollment period as specified in section 1311(c)(6)(D) of 
the Affordable Care Act. We interpret the monthly special enrollment period to allow for an 
Indian to join or change plans one time per month. For purposes of this special enrollment 
period, section 1311(c)(6)(D) defines an Indian as specified in section 4 of the Indian Health 
Care Improvement Act (IHCIA). Section 4 of the IHCIA defines ‘‘Indian’’ as a member of a 
Federally-recognized tribe. We solicit comment on the potential implications on the process 
for verifying Indian status.” (CMS-9989-P) 
 
“We note that section 402 of the Indian Health Care Improvement Act (IHCIA) permits Indian 
tribes, tribal organizations, and urban Indian organizations to purchase health benefits 
coverage for IHS beneficiaries. As a result, the payment of premiums that we propose under 
this section is more inclusive than other Exchange provisions (special enrollment periods 
and cost-sharing rules) that pertain to Indians. We invite comment on how to distinguish 
between individuals eligible for assistance under the Affordable Care Act and those who are 
not in light of the different definitions of ‘‘Indian’’ that apply for other Exchange provisions.” 
(CMS-9989-P) 
 
“For purposes of determining eligibility for cost-sharing provisions, we propose to codify the 
definition of ‘‘Indian’’ to mean any individual defined in section 4(d) of the Indian Self-
Determination and Education Assistance Act (ISDEAA) (Pub. L. 93– 638, 88 Stat. 2203), in 
accordance with section 1402(d)(1) of the Affordable Care Act. This definition means an 
individual who is a member of a Federally-recognized tribe. Applicants meeting this definition 
are eligible for cost-sharing reductions or special cost-sharing rules on the basis of Indian 
status, which are described in § 155.350 of this subpart.” (CMS-9974-P) 
 
SUMMARY OF NIHB ANALYSIS: In the preamble the proposed rule, CMS has actually 
narrowed the definition by opining that both the IHCIA and ISDEAA statutory provisions 
mean that an Indian is “a member of a Federally-recognized tribe.”  NIHB does not believe 
this conclusion is supported by the plain language of either statute and believes that it is 
contrary to general principles of Indian law. 
 
Each of the categories of special benefits and protections afforded to “Indians” under the 
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ACA refers to a different statutory definition of “Indian” or fails to include any definition. 
 

 Specifically, the opportunity for special enrollment periods for Indians found in ACA 
§ 1311(c)(6)(D) relies on the definition of Indian in § 4 of the IHCIA; 

 Reduced cost sharing for Indians under ACA § 1402(d) relies on the definition of 
Indian in § 4(d) of the Indian Self-Determination and Education Assistance Act 
(“ISDEAA”); and 

 Exemptions from individual responsibility and tax penalties under ACA § 
1411(b)(5)(A) refers only to “Indians” with no definition provided.  

 
While the related tax provision, IRC § 5000A(e)(3), as enacted by ACA § 1501(b) refers to 
“[a]ny applicable individual for any month during which the individual is a member of an 
Indian tribe (as defined in section 45A(c)(6))”: 

 Mere restatement of statutory definitions into the final rules is insufficient for 
effective implementation of the ACA; 

 Indicating that the statutory definitions are limited to “members of Federally 
recognized tribe” is a misstatement of the statutory definitions cited in the ACA; 

 Failure to use the same interpretation of the definition would create unnecessary 
confusion and unwarranted inconsistencies in determining who is “Indian.” 

       

 
7.e. 

 

 
Exchange: Cooperative 
Agreements 
 
ACTION: Request for 
Comments 
 
NOTICE: Cooperative 
Agreement to Support 
Establishment of the 
Affordable Care Act’s Health 
Insurance Exchanges 
 
AGENCY: HHS 

 

CMS-10424 
 

 
Issue Date: 
5/18/2012 
 
Due Date: 
6/18/2012 
 
NIHB File Date: 
None. 
 
Date of 
Subsequent 
Agency Action, 
if any:  

 s 

SUMMARY OF AGENCY ACTION: All States (including the 50 States, consortia of States, 
and the District of Columbia herein referred to as States) that received a State Planning and 
Establishment Grant for Affordable Care Act’s Exchanges are eligible for the 
Cooperative Agreement to Support Establishment of the Affordable Care Act’s Health 
Insurance Exchanges. The State of Alaska did not apply for either the original Planning grant 
made available in September 2010, nor the second Planning grant made available in 
January 2011 exclusively to States that did not apply for the first. Because Alaska did not 
receive funding under Section 1311 for planning and establishment of an Exchange 
within one year of the enactment of the Affordable Care Act, by Statute, it will not be 
eligible for Section 1311 Exchange planning and establishment money in the future. 
Section 1311 of the Affordable Care Act provides for grants to States for the planning and 
establishment of these Exchanges. Given the innovative nature of Exchanges and the 
statutorily prescribed relationship between the Secretary and States in their development 
and operation, it is critical that the Secretary work closely with States to provide necessary 
guidance and technical assistance to ensure that States can meet the prescribed timelines, 
federal requirements, and goals of the statute.  
 

 
No 
comments 
filed. 
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In order to provide appropriate and timely guidance and technical assistance, the Secretary 
must have access to timely, periodic information regarding State progress. Consequently, 
the information collection associated with these grants is essential to facilitating reasonable 
and appropriate federal monitoring of funds, providing statutorily mandated assistance to 
States to implement Exchanges in accordance with Federal requirements, and to ensure that 
States have all necessary information required to proceed, such that retrospective corrective 
action can be minimized. 
 
There are two levels of awards for States to apply for the Establishment grants. Grants are 
open to States that received federal funding for Exchange Planning activities, awardees of 
the Cooperative Agreements to Support Innovative Exchange Information Technology 
Systems, and awardees under the Cooperative Agreement to Support Establishment of 
State-Operated Health Insurance Exchanges. Level One Establishment cooperative 
agreements provide one year of funding to States that are ready to initiate establishment 
activities having made progress under their Exchange Planning grant. Level Two 
Establishment cooperative agreements are designed to provide funding to applicants for the 
establishment of a State-based Exchange and that can demonstrate specific eligibility 
criteria. Level One Establishment grantees may apply for additional funding under Level Two 
Establishment grants once they have achieved the benchmarks identified in the Level Two 
Establishment review criteria. 
 
HHS anticipates releasing this funding opportunity on June 15, 2012. There will be four 
opportunities for applicants to apply for funding. HHS anticipates Level One Establishment 
and Level Two Establishment applications will be due: August 1, 2012; November 1, 2012; 
February 1, 2013; May 1, 2013; August 1, 2013; November 1, 2013; February 3, 2014; 
May 1, 2014; August 1, 2014; and November 3, 2014. The Period of Performance for Level 
One Establishment grants is up to one year after date of award. The Period of Performance 
for Level Two Establishment grants is up to three years after date of award. 
 
SUMMARY OF NIHB ANALYSIS:  None. 
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7.f. 

 

 
Exchange: Blueprint 
Application 
 
ACTION: Request for 
Comments 
 
NOTICE: Cooperative 
Agreement to Support 
Establishment of the 
Affordable Care Act’s Health 
Insurance Exchanges 
 
AGENCY: HHS 

 
CMS-10415 
 

 
Issue Date: 
11/10/2011 
 
Due Date: 
1/10/2012 
 
NIHB File Date: 
None. 
 
Date of 
Subsequent 
Agency Action, 
if any:  

  
SUMMARY OF AGENCY ACTION: All States (including the 50 States, consortia of States, 
and the District of Columbia herein referred to as States) have the opportunity under Section 
1311(b) of the Affordable Care Act to establish an Exchange no later than January 1, 2014. 
Given the innovative nature of Exchanges and the statutorily prescribed relationship 
between the Secretary and States in their development and operation, it is critical that the 
Secretary work closely with States to provide necessary guidance and technical assistance 
to ensure that States can meet the prescribed timelines, federal requirements, and goals of 
the statute. 
 
States seeking to establish an Exchange must build an Exchange that meets the 
requirements set out in Section 1311(d) of the Affordable Care Act. In order to ensure that a 
State seeking certification as a State Exchange meets all applicable requirements the 
Secretary will require a State to submit an application for approval during the Fall of 2012 
and to demonstrate operational readiness through virtual and on-site readiness review. 
Submission of this application may be through various means including online or by paper. 
This application may be adjusted to reflect final rules. 
 
SUMMARY OF NIHB ANALYSIS: No analysis prepared. 
 

 
No 
comments 
filed. 

       

 
7.g. 

 

 
Exchange: General 
Guidelines 
 
ACTION: Request for 
Comments 
 
NOTICE: General Guidance 
on Federally Facilitated 
Exchanges 
 
AGENCY: HHS 

 
 
 

 

CMS (no 
reference 
number) 
 

 
Issue Date: 
5/16/2012 
 
Due Date: 
None 
 
NIHB File Date: 
6/18/2012 
 
Date of 
Subsequent 
Agency Action, 
if any: 
  

 
NIHB 
Response: 
 

Comments 
also filed by 
TSGAC 

 

SUMMARY OF AGENCY ACTION:  

http://cciio.cms.gov/resources/files/ffe-guidance-05-16-2012.pdf 

 

SUMMARY OF NIHB ANALYSIS:  

Throughout the past year, the Department of Health and Human Services (HHS) and the 
Department of Treasury have issued a series of seven (7) notices of proposed rule-making 
(NPRMs) for Exchanges. In each case, the National Indian Health Board and the CMS Tribal 
Technical Advisory Group (TTAG) have reviewed the NPRMs in consultation with Tribes and 
submitted extensive comments regarding ways to make Exchange plans accessible to 
American Indians and Alaska Natives (AI/AN) and thereby reduce the terrible health 
disparities experienced by this segment of the population.  

In nearly every case, HHS and Treasury have issued final regulations that do not adopt the 
recommendations from Tribes, but instead defer to States Exchanges to make decisions 

 
See Table C. 

http://cciio.cms.gov/resources/files/ffe-guidance-05-16-2012.pdf
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about those important issues. On September 14, 2011, you sent a letter to State Governors 
stating that “Tribes should be considered full partners by States during the design and 
implementation of programs that are administered by States with HHS funding” and requiring 
States to consult with Tribes in the development of Exchanges. You used words like 
“proactive” and “partner” and we applauded this approach. In many cases, the States are not 
meeting this goal. However, some States have doing an exemplary job of consulting with 
Tribes, including Oregon, Washington and Minnesota. Some Exchanges have provided 
funding to Tribal Organizations to create policy documents, serve on planning committees 
and provide useful input as the details of such things as computer software are being 
designed. Where Tribal representatives, employees or technical advisors are serving on 
committees, there have been substantive and beneficial outcomes in the Exchange planning 
process.  

Tribes expect no less from the Federal government in States that will have Federally-
facilitated Exchanges. This means more than holding regional “listening sessions” – it means 
workgroups and policy engagement with Tribes and the organizations that represent them. 
We understand that the law sets January 1, 2013, as the date that HHS will decide whether 
there will be a State-operated Exchange, a Federally-facilitated Exchange, or a partnership. 
However, it is clear right now that some States with large AI/AN populations, including 
Alaska and Oklahoma, will not be prepared to have a State-operated Exchange. It is not too 
early for the Federal government to begin working with Tribes and Tribal organizations in 
those States to resolve important policy issues.  

Our comments on the Exchange rules were designed to remove significant barriers that will 
prevent AI/AN from accessing the Exchanges. As you know, AI/AN have a right to free care 
through the Indian health system, and as a result have little or no incentive to purchase 
insurance on the private market, particularly if doing so would mean they could no longer as 
a practical matter receive convenient and culturally appropriate care through their choice of 
Indian health provider. AI/AN are unlikely to purchase private insurance on their own if they 
have right to free care, and Tribes need the ability to group pay premiums on their behalf if 
AI/ANs are going to be able to take advantage of the premium tax credits offered only 
through the Exchanges. Similarly, if Indian health providers are not allowed to participate in 
the Qualified Health Plans offered through the Exchanges, either because the Plans do not 
offer to contract with them or because when they do they impose conditions for participation 
that are contrary to federal law (such as imposing state licensing requirements which Indian 
health providers are exempted from under the Indian Health Care Improvement Act), then 
AI/AN are unlikely to participate in the Exchanges. That is why our comments urged HHS to 
allow Tribes to group pay Exchange premiums for their members and require Qualified 
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Health Plans (QHPs) to offer to contract with Indian health system providers using an Indian 
addendum to those contracts that sets out existing federal laws applicable to the Indian 
health system.  

The premium tax credits offered through the Exchanges represent a significant federal 
resource designed to assist the most vulnerable populations purchase insurance coverage 
and improve their health care outcomes. Congress intended that AI/ANs be able to take 
advantage of this resource, and added additional cost-sharing protections for AI/ANs who 
participate in the Exchanges in Section 1402(d) of the Affordable Care Act. If barriers to 
access to the Exchanges are not removed, however, these resources will likely be left on the 
table, and the AI/AN population, which suffers some of the greatest health disparities in the 
nation, will effectively be excluded from meaningful participation in this critically important 
program.  

In some cases, the final rules for health insurance exchanges defer to States and also 
encourage them to implement recommendations from Tribes. We would sincerely hope that 
the Federal government would demonstrate leadership by implementing those Tribal 
recommendations in Federally-facilitated Exchanges. For example, the final rules encourage 
but do not require State Exchanges to use an Indian Addendum for QHP contracts with I/T/U 
providers, and we believe the appropriate approach for the Federal government is to require 
use of an Indian Addendum in the Federally-facilitated Exchanges. When the Federal 
government is responsible for Exchanges, we see no reason to defer, delay or deny the 
approaches suggested by Tribes to make the systems workable. 

       

 
7.h. 

 
Exchange: Navigator 
Grant Funding 
Opportunity 
 
ACTION:  
 
NOTICE: Navigator Grant 
Funding Opportunity 
Announcement for 
Federally-Facilitated 
Exchanges 
 
AGENCY: CMS 

 
CMS-[TBD] 
 

 
Issue Date: 
[TBD] 
 
Due Date: 
[TBD] 
 
NIHB File Date:  
 
Date of 
Subsequent 
Agency Action, 
if any:  

 
 

SUMMARY OF AGENCY ACTION: CMS in early 2013 plans to issue a Navigator Grant 
Funding Opportunity Announcement to support Federally-Facilitated Exchanges. The 
number of Navigators per state served by a Federally-Facilitated Exchange will depend on 
the total amount of funding available, as well as the number of applications that CMS 
receives in each state in response to the funding opportunity announcement. 

SUMMARY OF NIHB ANALYSIS: Section 1311(i) of the Affordable Care Act (ACA) directs 
an Exchange--whether a State-Based Exchange or a Federally-Facilitated Exchange--to 
establish a program under which it awards grants to Navigators. Section 1311(i) and 45 
C.F.R. section 155.210 articulate the required duties of a Navigator. In addition, section 
155.210(c)(2) directs the Exchange select two different types of entities as Navigators, 
including one community- and consumer-focused non-profit group. In addition, neither a 
state nor an Exchange can require Navigators to hold a producer license (i.e., a license as 
an agent or broker) for the purpose of executing any of the duties required of Navigators in 
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section 1311(i)(3) of ACA and 45 C.F.R. section 155.210(e). Because the law directs 
Navigators to execute all required duties, linking a producer license to any one of those 
specific duties would have the effect of requiring all Navigator entities, their employees, and 
their sub-grantees to hold a producer license. This would prevent the application of the 
standard established in 45 C.F.R. section 155.210(c)(2) that at least two different types of 
entities must serve as Navigators. As such, and as provided by section 1321(d) of ACA, 45 
C.F.R. section 155.210(c)(2) would pre-empt any state laws that would require all Navigators 
to hold a producer license.  

In Federally-Facilitated Exchanges and State Partnership Exchanges, individuals selected to 
receive Navigator grants or work for entities selected to receive Navigator grants must 
successfully participate in an HHS-developed and administered training program, which will 
include a certification examination pursuant to 45 C.F.R. section 155.210(b). In addition, 
under state law, states may impose Navigator-specific licensing or certification requirements 
upon individuals and entities seeking to operate as Navigators, provided that such licenses 
or certifications are not pre-empted by the requirement to award to different types of entities 
identified in 45 C.F.R. section 155.210(c)(2), such as producer licenses. 

       

 
8. 

 
Sec. 1115 Transparency 
 
ACTION: Proposed Final 
Rule 
 
NOTICE: Medicaid Program; 
Review and Approval 
Process for Section 1115  
Demonstrations 
 
AGENCY: CMS, HHS 

 
CMS-2325-
PF 

 
Issue Date: 
9/17/2010 
 
Due Date: 
11/16/2010 
 
NIHB File Date: 
11/15/2010 
 
Date of 
Subsequent 
Agency Action, 
if any: 
Issued Final 
Rule 2/27/2012 
 

 
NIHB 
response: 
 
 
 
 

 

SUMMARY OF AGENCY ACTION: This proposed rule would implement provisions of 
section 10201(i) of the Patient Protection and Affordable Care Act of 2010 (ACA) that set 
forth transparency and public notice procedures for experimental, pilot, and demonstration 
projects approved under section 1115 of the Social Security Act relating to Medicaid and the 
Children's Health Insurance Program (CHIP). This proposed rule would increase the degree 
to which information about Medicaid and CHIP demonstration applications and approved 
demonstration projects are publicly available and promote greater transparency in the review 
and approval of demonstrations. It would also codify existing statutory requirements 
pertaining to tribal consultation for section 1115 demonstration projects. 

http://www.regulations.gov/search/Regs/home.html#documentDetail?R=0900006480b65e86 

SUMMARY OF TTAG ANALYSIS:  TTAG supports the Proposed Rule, and included 
suggested modifications. “Section 1115 demonstration projects” are authorized under 
section 1115 of the Social Security Act.  These demonstration projects may result in the 
“waiving” of various program requirements under Medicaid and the Children’s Health 
Insurance Program (CHIP).  Congress and HHS recognize that there is a need to increase 
the degree to which information about Medicaid and CHIP demonstration applications and 

 
See Table C. 

http://www.regulations.gov/search/Regs/home.html%23documentDetail?R=0900006480b65e86
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approved demonstration projects are publicly available and to promote greater transparency 
in the review and approval of demonstrations. 

The Proposed Rule at § 431.408 includes a discussion on satisfying the requirements under 
the ARRA to seek advice from Indian health organizations and urban Indian organizations 
regarding section 1115 demonstrations.  A broader statutory requirement to engage in 
consultations with Indian tribes on Medicaid and CHIP was established in section 5006(e) of 
the ARRA, but this Proposed Rule solely pertains to section 1115 demonstrations.  

The Proposed Rule calls for Tribal input to be sought prior to State governments or the 
Federal government instituting policies that impact American Indians and Alaska Natives. In 
addition, the Proposed Rule recognizes the need to consult with tribes directly and not solely 
the operators of Indian health programs. The Proposed Rule (at § 431.408(b)) clarifies the 
statutory language in this regard as it requires “a process to consult with the Indian tribes, 
Indian Health Programs, and Urban Indian Organizations in the State.” (emphasis added) 
The addition of the term “Indian tribes” helps facilitate the government-to-government 
relationship between tribes and the Federal government. 

Section 5006(e) of the ARRA is applicable when the change to the Medicaid or CHIP 
program is “likely to have a direct effect on Indians, Indian Health Programs, or Urban Indian 
Organizations” (emphasis added). The term “direct effect” is not defined in the Proposed 
Rule. As discussed below, a uniform definition of the term will facilitate an appropriate and 
consistent application of the provision by States. 
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9.a. 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Med/Med Provider 
Screening 
 
ACTION: Final Rule with 
Comment Period 
 
NOTICE: Medicare, 
Medicaid, and Children’s 
Health Insurance Programs; 
Additional Screening 
Requirements, Application 
Fees, Temporary Enrollment 
Moratoria, Payment 
Suspensions and 
Compliance Plans for 
Providers and Suppliers 
 
AGENCY: CMS, HHS 
 

 
CMS-6028-
FC 

 
Issue Date: 
9/23/10 
 
Due Date: 
11/16/2010 
 
NIHB File Date: 
11/16/2010 
 
Date of 
Subsequent 
Agency Action, 
if any: 
2/01/2011; 
issued CMS-
6029-N 
3/23/2011 (see 
9.b.) 
 
Additional: 
NIHB provided 
examples of 
hardship to 
John Spiegel, 
Director, 
Medicare 
Program 
Integrity Group, 
3/25/11 

 
NIHB 
response: 
 
 
Examples 

of 
hardship: 

 
 

 
SUMMARY OF AGENCY ACTION: This proposed rule would implement provisions of the 
Patient Protection and Affordable Care Act (ACA) that establish: Procedures under which 
screening is conducted for providers of medical or other services and suppliers in the 
Medicare program, providers in the Medicaid program, and providers in the Children’s Health 
Insurance Program (CHIP); an application fee to be imposed on providers and suppliers; 
temporary moratoria that may be imposed if necessary to prevent or combat fraud, waste, 
and abuse under the Medicare and Medicaid programs, and CHIP; guidance for States 
regarding termination of providers from Medicaid and CHIP if terminated by Medicare or 
another Medicaid State plan or CHIP; guidance regarding the termination of providers and 
suppliers from Medicare if terminated by a Medicaid State agency; and requirements for 
suspension of payments pending credible allegations of fraud in the Medicare and Medicaid 
programs. This proposed rule would also present an approach and request comments on the 
provisions of the ACA that require providers of medical or other items or services or 
suppliers within a particular industry sector or category to establish compliance programs.  
 
http://www.regulations.gov/search/Regs/contentStreamer?objectId=0900006480b5b5a9&dis
position=attachment&contentType=html 
 
In the Final Rule with Comment Period, CMS identified the implementation of fingerprinting 
for certain providers and suppliers as an area CMS is seeking additional comment and may 
make changes to reg. if warranted. These regulations are effective on March 25, 2011. 
 
SUMMARY OF NIHB ANALYSIS: Imposition of Medicare, Medicaid and CHIP Enrollment 
Fees: All “institutional providers” will be required under a new section 424.514 to pay a non-
refundable application fee to apply to enroll as a Medicare provider. The only exceptions in 
the rule appear to be for those who can argue hardship, although the practical implications of 
trying to obtain a hardship exception is that the application will not be considered until the 
waiver is granted, or, if denied, until it is paid. The delay in access to Medicare 
reimbursement is likely to make applying for hardship waivers an illusory protection. 
 
Under section 424.518, Screening Categories under Medicare and Medicaid, we are pleased 
to note that the term “Indian Health Service facilities” is included in the “limited categorical 
risk” category but the term is not defined, and it does not adequately describe the programs 
that should be considered limited risk. Providing alternative language would encompass all 
I/T/U programs that are carried out pursuant to the IHCIA and ISDEAA and avoid the 
necessity for Tribal health programs to obtain leases on Tribal facilities from the IHS in order 

 
See Table C. 

http://www.regulations.gov/search/Regs/contentStreamer?objectId=0900006480b5b5a9&disposition=attachment&contentType=html
http://www.regulations.gov/search/Regs/contentStreamer?objectId=0900006480b5b5a9&disposition=attachment&contentType=html


TABLE B:  SUMMARY OF NOTICES & REGULATIONS 
UPDATED THROUGH 12/31/2012 

 

National Indian Health Board, Regulation Review and Impact Analysis Report  Page 35 of 160    12/31/2012 

Ref. 
# 

Short Title/Current Status 
of Regulation/Title/ 

Agency 
File Code 

Issue Date; 
Due Date & 

File Date 

NIHB 
Response 

Brief Summary of Proposed Agency Action 
and Summary of NIHB Analysis 

NIHB Recs. 

to make then “Indian Health Service facilities.” 
 
The burden on I/T/U providers of meeting new screening requirements (under section 
455.450) would be significant and duplicative of screening requirements imposed already 
under the Indian Child Protection and Family Violence Act on many of the providers. 
Under section 455.450, Indian health programs are not designated as being limited 
categorical risk for purposes of Medicaid screening. 
 
Section 455.452 does not appear to prevent States from imposing screening requirements 
on I/T/U that are different than those imposed on other provider types. This is important 
because Medicaid programs typically have unique provider type, such as “Indian health 
clinic” or “Indian health hospital”, which would be easy to isolate and focus on. 
 
Under section 424.570, Moratoria on Newly Enrolling Medicare and Medicare Providers and 
Suppliers, CMS may impose a moratorium on enrollment of new Medicare providers and 
suppliers of a particular type or particular geographic area under various circumstances, 
including the fact that there may be a disproportionate number of such providers relative to 
the number of beneficiaries.  We believe that a moratorium on enrollment of providers could 
impede the expansion in I/T/U programs that is so needed. 
 
Finally, we wish to express our concern about the failure of CMS to seek an exchange of 
views, information and advice from the CMS Tribal Affairs Group, the NIHB, or to consult 
directly with Tribes or confer with urban Indian organizations. As a general rule, CMS has 
been attentive to seeking advice and consultation, which makes the absence of it in this 
circumstance as more glaring. 
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9.b. 

 

 
Provider Enrollment 
Application Fee for 2011 
 
ACTION: Notice 
 
NOTICE: Medicare, 
Medicaid, and Children’s 
Health Insurance Programs; 
Provider Enrollment 
Application Fee Amount for 
2011 
 
AGENCY: CMS 
 
 
 
 

 
CMS-6029-N 

 
Issue Date: 
3/23/2011 
 
Due Date: 
None 
 
NIHB File Date: 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 

  
SUMMARY OF AGENCY ACTION: This notice announces the $505 calendar year (CY) 
2011 application fee for institutional providers that are: Initially enrolling in the Medicare, 
program; revalidating their Medicare enrollment; or adding a new Medicare practice location. 
These institutional providers and suppliers are required to submit the 2011 fee amount with 
any enrollment applications submitted on or after March 25, 2011, and on or before 
December 31, 2011. Similarly, beginning March 25, 2011, prospective or re-enrolling 
Medicaid or CHIP providers must submit the applicable application fee unless: (1) The 
provider is an individual physician or nonphysician practitioner; or (2) the provider is enrolled 
in Title XVIII of the Act or another State’s title XIX or XXI plan and has paid the application 
fee to a Medicare contractor or another State. 
 
NIHB SUMMARY: To be entered. 
 

 

       

 
9.c. 
 

 

 
Provider Enrollment 
Application Fee for 2013 
 
ACTION: Notice 
 
NOTICE: Medicare, 
Medicaid, and Children’s 
Health Insurance Programs; 
Provider Enrollment 
Application Fee Amount for 
Calendar Year 2013 
 
AGENCY: CMS 
 
 
 

 
CMS-6044-N 

 
Issue Date: 
11/30/2012 
 
Due Date: 
None 
 
NIHB File Date: 
 
Date of 
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION: This notice announces a $532.00 calendar year (CY) 
2013 application fee for institutional providers that are initially enrolling in the Medicare or 
Medicaid program or the Children’s Health Insurance Program (CHIP); revalidating their 
Medicare, Medicaid or CHIP enrollment; or adding a new Medicare practice location. This 
fee is required with any enrollment application submitted on or after January 1, 2013, and on 
or before December 31, 2013. 
 
NIHB SUMMARY:  None. 
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10.a. 

 
ACO Standards 
 
ACTION: Request for 
Comments 
 
NOTICE: Medicare 
Program; Request for 
Information Regarding 
Accountable Care 
Organizations and the 
Medicare Shared Saving 
Program 
 
AGENCY: CMS, HHS 

  
CMS-1345-
NC 

 
Issue Date: 
11/17/2010 
 
Due Date:  
12/3/10 
 
NIHB File Date: 
None  
 
Date of 
Subsequent 
Agency Action, 
if any: Issued 
Proposed Rule 
3/31/11 (see 
10.b.) 
 

 

None. 
 

 

 
SUMMARY OF AGENCY ACTION: This document is a request for comments regarding 
certain aspects of the policies and standards that will apply to accountable care 
organizations (ACOs) participating in the Medicare program under section 3021 or 3022 of 
the Patient Protection and Affordable Care Act (ACA).  Section 3021 of the ACA establishes 
a Center for Medicare and Medicaid Innovation (CMMI) within CMS.  CMS is developing 
rulemaking for the establishment of the Shared Saving Program under section 3022 of the 
ACA. 
 
http://www.regulations.gov/#!documentDetail;D=CMS-2010-0259-0001 
 
SUMMARY OF NIHB ANALYSIS: No comments filed. 

 
No 
comments 
filed. 

       

 
10.b. 

 
ACO Standards 
 
ACTION: Proposed Final 
Rule 
 
NOTICE: Medicare 
Program; Medicare Shared 
Saving Program: 
Accountable Care 
Organizations 
 
AGENCY: CMS, HHS 

 
CMS-1345-P 
F  

 
Issue Date: 
3/31/2011 
 
Due Date:   
5:00 pm, 
6/6/2011 
 
NIHB File Date: 
6/6/2011  
 
Date of 
Subsequent 
Agency Action, 
if any: 
11/2/2011 

 
NIHB 
response: 
 
 

 
SUMMARY OF AGENCY ACTION (PROPOSED RULE): This proposed rule would 
implement section 3022 of the Affordable Care Act which contains provisions relating to 
Medicare payments to providers of services and suppliers participating in Accountable Care 
Organizations (ACOs). Under these provisions, providers of services and suppliers can 
continue to receive traditional Medicare fee-for-service payments under Parts A and B, and 
be eligible for additional payments based on meeting specified quality and savings 
requirements. 
 
SUMMARY OF NIHB ANALYSIS (PROPOSED RULE): NIHB is limiting its comments 
primarily, but not solely, to broad issues impacting the ability of Indian health system 
providers to form an ACO or to participate in an ACO, and to factors that may limit or impede 
the ability of Indian health system providers to continue to build a revenue base that is 
sufficient to adequately serve AI/ANs. Both sets of issues raise concerns over whether the 
Proposed Rule will further – or hinder – the efforts of the Indian health system to improve the 
coordination and quality of care provided to AI/ANs. 
Medicare shared savings programs such this ACO initiative, as well as value-based 
purchasing, payment bundling, and other payment reforms aim to foster delivery system 

 
See Table C. 
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reforms. These initiatives are well underway, with the Affordable Care Act providing a 
tremendous boost to these efforts.  Each of these efforts is aimed at providing: 1) better care 
for individuals; 2) better health for populations; and 3) lower growth in expenditures.  NIHB 
supports these objectives, and the programmatic initiatives in general, but NIHB is 
concerned about how these initiatives may or may not advance the coordination of care for 
American Indians and Alaska Natives given the baseline status of the Indian health system 
across the United States.  
To ensure that Accountable Care Organizations and other payment and delivery system 
reforms initiated by CMS advance the health status of AI/ANs, NIHB recommends that CMS 
move to immediately engage tribal representatives in consultation. NIHB offers to assist 
CMS in this effort. Ultimately, in order to fully address the dynamics found in many AI/AN 
communities, the ACO model may be found not to be suitable, and there may be a need to 
pursue alternative approaches through the Medicare Innovations Center in order to achieve 
the objectives of greater coordination and better care for individuals, better health for 
populations, and lower growth in expenditures. Instituting a proactive consultation process 
between CMS and Indian Country would provide a vehicle for careful and thorough 
consideration of these issues. 
SUMMARY OF AGENCY ACTION (FINAL RULE): This final rule implements section 3022 
of the Affordable Care Act which contains provisions relating to Medicare payments to 
providers of services and suppliers participating in Accountable Care Organizations (ACOs) 
under the Medicare Shared Savings Program. Under these provisions, providers of services 
and suppliers can continue to receive traditional Medicare fee-for-service (FFS) payments 
under Parts A and B, and be eligible for additional payments if they meet specified quality 
and savings requirements. These regulations are effective on January 3, 2012. 
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11.a. 

 
Revisions to Medicare 
PDP requirements 
 
ACTION: Proposed Final 
Rule  
 
NOTICE: Medicare 
Program; Proposed 
Changes to the Medicare 
Advantage and the Medicare 
Prescription Drug Benefit 
Programs for Contract Year 
2012 and Other Proposed 
Changes 
 
AGENCY: CMS, HHS 
 

 
CMS-4144-F 
 

 
Issue Date: 
11/22/2010 
 
Due Date: 
1/11/2011 
(changed from 
1/22/2011) 
 
NIHB File Date: 
1/11/2011 
 
Date of 
Subsequent 
Agency Action, 
if any: 
Issued Final 
Rule 4/15/2011  

 
NIHB 
response: 
 
 
 
 

 
SUMMARY OF AGENCY ACTION: We are proposing revisions to the Medicare Advantage 
(MA) program (Part C) and Prescription Drug Benefit Program (Part D) to implement 
provisions specified in the Patient Protection and Affordable Care Act and the Health Care 
and Education Reconciliation Act of 2010 (collectively referred to as the Affordable Care Act) 
(ACA) and make other changes to the regulations based on our continued experience in the 
administration of the Part C and D programs. These latter proposed revisions would clarify 
various program participation requirements; make changes to strengthen beneficiary 
protections; strengthen our ability to identify strong applicants for Parts C and D program 
participation and remove consistently poor performers; and make other clarifications and 
technical changes. 
 
SUMMARY OF NIHB ANALYSIS: The proposed regulations would make extensive changes 
to the Medicare Prescription Drug Benefit program, and would, therefore, directly affect 
AI/AN Part D enrollees as well as pharmacies operated by I/T/Us. 
   
Unfortunately, no consultation with tribal leaders was initiated by CMS, nor did the agency 
come to the NIHB for guidance on the aspects of these regulatory proposals that impact 
Indian health. The agency's lack of advance interaction with Indian health representatives 
could have a detrimental impact, in particular, with regard to Part II.B.11 – Appropriate 
Dispensing of Prescription Drugs in Long-Term Care Facilities under PDPs and MA-PD 
Plans. 
 
Due to the limited time and data available to analyze the potential impact on I/T/U providers 
and the patients that they serve, exempting the I/T/U pharmacies from the 7-day-or-less 
dispensing limitation – just as intermediate care facilities for the mentally retarded and 
developmentally disabled and institutes for mental disease are proposed for exemption – 
would prevent a potential negative impact. 
 
Identified in the NIHB analysis are areas of inquiry that may be solicited from tribal LTC 
facilities and the I/T/U pharmacies that service them in order to better assess the potential 
impact of this proposed rule. 
 
The proposed regulations would exclude Part D generic drugs from the 7-day-or-less 
dispensation limitation. Nonetheless, the Notice signals the intent of CMS to undertake 
subsequent rulemaking regarding applying the 7-day-or-less dispensing limitation to Part D 
generic drugs. In order to be able to fully evaluate the potential impact of such a proposal on 

 
See Table C. 
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I/T/U’s and the patients they serve, it will be important to have sufficient lead time prior to 
implementing any future regulations on this topic. 
 
ACA section 3314 calls for treating as incurred costs of a Part D beneficiary costs that are 
borne or paid by the IHS, an Indian tribe or tribal organization, or an urban Indian 
organization.  The effect of this amendment is to count toward a beneficiary's true out-of-
pocket costs ("TrOOP") the value of prescription drugs supplied by an I/T/U pharmacy and to 
thereby enable a Part D beneficiary served by such a pharmacy to qualify for catastrophic 
coverage when his/her TrOOP requirement is reached. Needed technical corrections to this 
section were identified by NIHB. 
 
The ACA Sec. 2901(b) expressly designates health programs operated by the Indian Health 
Service, Indian tribes and tribal organizations, and urban Indian organizations as the payer 
of last resort for services provided to beneficiaries eligible for services from those entities.  
To achieve the result intended by this statutory provision, a change is needed in §423.464 of 
the CMS proposed regulation (regarding coordination of benefits) to assure that there is 
clarity that Medicare Part D is a primary payer to I/T/U programs. 
 
A number of technical corrections to the proposed regulation are recommended. 
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11.b. 

 
Medicare Advantage and 
PDP--2013 
 
ACTION: Proposed Rule 
 
NOTICE: Policy and 
Technical Changes to 
Medicaid Advantage and 
PDP for CY 2013 
 
AGENCY: CMS 

 
CMS-4157-F 
 

Issue Date:  
4/12/2012 
 
Due Date: 
10/11/2011 
 
NIHB File Date:  
None 
 
Date of 
Subsequent 
Agency Action, if 
any:    

 
 
 

 
SUMMARY OF AGENCY ACTION: The proposed rule would revise the Medicare 
Advantage (MA) program (Part C) regulations and prescription drug benefit program (Part D) 
regulations to implement new statutory requirements; strengthen beneficiary protections; 
exclude plan participants that perform poorly; improve program efficiencies; and clarify 
program requirements. We are also considering changes to the long term care facility 
conditions of participation pertaining to pharmacy services. 
 
SUMMARY OF NIHB ANALYSIS: None. 
 

 

       

 
11.c. 

 
Quality in Medicare 
Advantage and Special 
Needs Plans 
 
ACTION: Request for 
Comment 
 
NOTICE: Evaluation and 
Development of Outcome 
Measures for Quality 
Assessment in MA Plans 
and SNPs 
 
AGENCY: CMS 

 
CMS-10451 

 
Issue Date: 
10/26/2012 
 
Due Date: 
12/26/2012 
1/2/2013 
 
NIHB File Date: 
None. 
 
Date of 
Subsequent 
Agency Action, 
if any: Issued 
correction 
12/12/2012 
 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: New collection; 
Title: Evaluation and Development of Outcome Measures for Quality Assessment in 
Medicare Advantage and Special Needs Plans; Use: It is critical to the CMS mission to 
expand its quality improvement efforts from collection of structure and process measures to 
include outcome measures. This request is for data collection to test the use of new tools 
available to CMS to measure care pertinent to vulnerable beneficiaries where quality of care 
provided by Medicare Advantage Organizations (MAOs) should be closely monitored. The 
measures to be evaluated and developed upon approval of this request relate to (1) 
continuity of information and care from hospital discharge to the outpatient setting, (2) 
continuity between mental health provider and primary care provider (PCP), and (3) items 
that may be added to the Consumer Assessment of Healthcare Providers and Systems 
(CAHPS) survey addressing language-centered care, cultural competence, physical activity, 
healthy eating, and caregiver strain. 
 
SUMMARY OF NIHB ANALYSIS:  None. 
 
SUMMARY OF SUBSEQUENT AGENCY ACTION (correction): This correction addresses 
a technical error in the notice (CMS-10451) entitled “Evaluation and Development of 
Outcome Measures for Quality Assessment in Medicare Advantage and Special Needs 
Plans” and published in the October 26, 2012 (77 FR 65391) Federal Register. This 
correction extends the comment period to January 2, 2013, from December 26, 2012. 
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11.d. 

 
Bid Pricing Tool 
 
ACTION: Request for 
Comment 
 
NOTICE: BPT for Medicare 
Advantage and Prescription 
Drug Plans 
 
AGENCY: CMS 

 
CMS-10142 
 

 
Issue Date: 
10/5/2012 
 
Due Date: 
12/4/2012 
 
NIHB File Date:  
 
Date of 
Subsequent 
Agency Action, 
if any:  

  
SUMMARY OF AGENCY ACTION: 1. Type of Information Collection Request: Revision of 
a currently approved collection; Title: Bid Pricing Tool (BPT) for Medicare Advantage 
(MA) Plans and Prescription Drug Plans (PDP); Use: Medicare Advantage organizations 
(MAO) and Prescription Drug Plans (PDP) must submit an actuarial pricing “bid” for each 
plan offered to Medicare beneficiaries for approval by the Centers for Medicare & Medicaid 
Services (CMS). MAOs and PDPs use the Bid Pricing Tool (BPT) software to develop their 
actuarial pricing bid, with the information provided in the BPT used as the basis for the plan’s 
enrollee premiums and CMS payments for each contract year. The tool collects data such as 
medical expense development, administrative expenses, profit levels, and projected plan 
enrollment information. CMS reviews and analyzes the information provided in the BPT and 
decides whether to approve the plan pricing proposed by each organization. CMS is 
requesting to continue its use of the BPT for the collection of information for CY 2014 
through CY 2016. 
 
SUMMARY OF NIHB ANALYSIS:  Under review. 
 

 

       

 
11.e. 

 
Medicare Advantage 
Quality Bonus Payment 
Demonstration 
 
ACTION: Request for 
Comment  
 
NOTICE: Medicare 
Advantage Quality Bonus 
Payment Demonstration 
 
AGENCY: CMS 
 
 
 
 
 

 
CMS-10445 
 

 
Issue Date: 
9/17/2012  
 
Due Date: 
11/16/2012 
 
NIHB File Date: 
11/6/2012 
 
Date of 
Subsequent 
Agency Action, 
if any:  
 

 
NIHB 
comments: 
 

 
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: New collection; 
Title: Medicare Advantage Quality Bonus Payment Demonstration; Use: Under the 
Affordable Care Act (ACA), CMS launched the Medicare Advantage Quality Bonus Payment 
Demonstration, through which the agency seeks to understand how incentive payments 
impact plan quality across a broader spectrum of plans. The data collection effort will be 
conducted in the form of a survey of Medicare Advantage Organizations (MAOs) and up to 
10 case studies with MAOs. The data collected is needed to evaluate the QBP 
demonstration to better understand what impact the demonstration has had on MAO 
operations and their efforts to improve quality. 
 
SUMMARY OF NIHB ANALYSIS: The CMS survey is required of MA plans and will guide 
CMS in designing quality improvement efforts and requirements. The survey includes a 
question about the “main challenges to improving star ratings for your contract,” but the 
survey does not explicitly query about MA plan efforts to include culturally and linguistically 
competent providers to meet the needs of particular target populations. 
 

 

 
See Table C. 
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11.f. 

 
Plan Benefit Package and 
Formulary Submission 
 
ACTION: Request for 
Comment 
 
NOTICE: PBP and 
Formulary Submission for 
Medicare Advantage and 
Prescription Drug Plans 
 
AGENCY: CMS 
 

 
CMS-R-262 
 

 
Issue Date: 
10/5/2012 
 
Due Date: 
12/4/2012 
 
NIHB File Date:  
 
Date of 
Subsequent 
Agency Action, if 
any: 
 
 
 

 SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Revision of a 
currently approved collection; Title: Plan Benefit Package (PBP) and Formulary 
Submission for Medicare Advantage (MA) Plans and Prescription Drug Plans (PDP); 
Use: Medicare Advantage (MA) and Prescription Drug Plan (PDP) organizations must submit 
plan benefit packages—which consist of the Plan Benefit Package (PBP) software, formulary 
file, and supporting documentation, as necessary—for all Medicare beneficiaries residing in 
their service area. MA and PDP organizations use the PBP software to describe their 
organization’s plan benefit packages, including information on premiums, cost sharing, 
authorization rules, and supplemental benefits, as well as generate a formulary to describe 
their list of drugs, including information on prior authorization, step therapy, tiering, and 
quantity limits. In addition, CMS uses the PBP and formulary data to review and approve the 
plan benefit packages proposed by each MA and PDP organization. 
 
SUMMARY OF NIHB ANALYSIS: A link to a detailed list of changes to the PBP software 
appears below. In addition, if issues with the current formulary development process or the 
use of the formulary have occurred, this PRA request might provide an opportunity to 
comment on them. The changes proposed are to be implemented and effective by CY 2014. 
http://www.cms.gov/Regulations-and-
Guidance/Legislation/PaperworkReductionActof1995/PRA-Listing-Items/CMS-R-262.html 

 

       

 
11.g. 

 
Medicare Advantage 
Reporting Requirements 
 
ACTION: Request for 
Comment 
 
NOTICE: Part C Medicare 
Advantage Reporting 
Requirements and 
Supporting Regulations in 
42 CFR 422.516(a) 
 
AGENCY: CMS 
 
 

 
CMS-10261 

 
Issue Date: 
10/26/2012 
 
Due Date: 
12/26/2012 
 
NIHB File 
Date: Under 
review 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 

 SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Revision of a 
currently approved collection; Title: Part C Medicare Advantage Reporting Requirements 
and Supporting Regulations in 42 CFR 422.516(a); Use: CMS initiated new Medicare Part C 
reporting requirements in December 2008. The initial requirements involved thirteen 
measures, two of which have been suspended from reporting because the information is 
available elsewhere: Measurement 10, “Agent Compensation Structure,” and Measurement 
11, “Agent Training and Testing.” One new measure was added beginning 2012: “Enrollment 
and Disenrollment.” CMS suspended the “Benefit Utilization” measure in late 2011. CMS is 
requesting the suspension of two additional measures, “Procedure Frequency” and “Provider 
Network Adequacy,” because equivalent data are already being collected or are available 
through other sources in CMS. CMS is adding one additional data element to its 
“Grievances” measure, which currently has 10 reporting categories. The additional category 
will be “CMS Issues.” CMS also proposes to make the Part C measure, “Plan Oversight of 
Agents,” consistent with the corresponding Part D section by requiring reporting of 10, rather 
than six, data elements. 
SUMMARY OF NIHB ANALYSIS:  

 

       

http://www.cms.gov/Regulations-and-Guidance/Legislation/PaperworkReductionActof1995/PRA-Listing-Items/CMS-R-262.html
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11.h. 

 
Medicare Part C 
Explanation of Benefits 
 
ACTION: Request for 
Comment 
 
NOTICE: Medicare 
Advantage and Prescription 
Drug Program: Part C 
Explanation of Benefits 
 
AGENCY: CMS 
 
 

 
CMS-10453 

 
Issue Date: 
11/26/2012 
 
Due Date: 
1/25/2013 
 
NIHB File Date:  
 
Date of 
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: New collection; 
Title: The Medicare Advantage and Prescription Drug Program: Part C Explanation of 
Benefits CFR 422.111(b)(12); Use: CMS seeks OMB approval for the information collection 
requirements referenced in the April 15, 2011, final rule revising the Medicare Advantage 
(MA) and Part D programs for calendar year 2012. The rule revised the MA disclosure 
requirements by adding the authority for CMS to require MA organizations to furnish a 
written explanation of benefits directly to enrollees. This information collection request would 
require MA organizations to furnish directly to enrollees, in the manner specified by CMS 
and in a form easily understandable to such enrollees, a written explanation of benefits. 
 
SUMMARY OF NIHB ANALYSIS:   

 

       

 
12.a. 

 
Co-Op Plans 
 
ACTION: Request for 
Comments 
 
NOTICE: Planning and 
Establishment of Consumer 
Operated and Oriented Plan  
Program; Request for 
Comments Regarding 
Provisions of Consumer 
Operated and Oriented Plan 
Program 
 
AGENCY: OCIIO, HHS 
 

 
OCIIO-9983-
NC 
 
RIN 0950-
AA19 
 
 

 
Issue Date: 
2/2/2011 
 
Due Date: 
3/4/11  
 
NIHB File Date: 
None 
 
Date of 
subsequent 
Agency action, 
if any: 
Issued NPR 
7/20/2011 
 
Additional: 
NIHB prepared 
issue paper 
(see 12.b.) 

 
Agency 
doc.: 
 
 
 
NIHB issue 
paper: 
 
 
 
 

 
SUMMARY OF AGENCY ACTION: This document is a request for comments regarding the 
provisions of section 1322 of the Patient Protection and Affordable Care Act (the Affordable 
Care Act), enacted on March 23, 2010, which requires the Secretary to establish the 
Consumer Operated and Oriented Plan program. The Secretary of Health and Human 
Services invites public comments in advance of future rulemaking and grant and loan 
solicitations. 
 
SUMMARY OF NIHB ANALYSIS: The primary purpose of the CO-OP program is to 
generate choice and competition in the individual and small group health insurance markets. 
This is to be achieved by the Secretary of HHS assisting in establishing at least one new 
health insurance (CO-OP) plan in each State. 
 
The Secretary of HHS is to award to “qualified nonprofit health insurance issuers” loans and 
grants under the program. Both are to be repaid (loans over 5 years; grants over 15 years). 
Loans are for the purpose of providing assistance in meeting start-up costs. Grants are for 
the purpose of meeting any solvency requirements. $6 billion was authorized and 
appropriated in the ACA for the CO-OP program. A preference in awarding loans and grants 
is given to applicants who intend to offer qualified health plans on a State-wide basis. 
 
A “qualified nonprofit health insurance issuer” must meet the following requirements: 

 
See NIHB 
issue paper. 
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Organized under State law as a nonprofit; not to have been an insurer as of July 2009; not 
sponsored by a State or local government; must meet all of the requirements that other 
issuers of qualified health plans (non-CO-OP plans) are required to meet in a State where a 
plan is offered. 
 
Substantially all of the activities of the CO-OP plan are to consist of the issuance of qualified 
health plans in the individual and small group markets in each State in which it is licensed.  
All profits are to be reinvested to lower premiums, to improve benefits, or for other programs 
intended to improve quality of health care delivered to members. 
 
Tribes and Tribal organizations are not excluded from applying under the CO-OP program, 
assuming they meet all the stated requirements of the program. 
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12.b. 

 
Co-Op Plans 
 
ACTION: Proposed Final 
Rule 
 
NOTICE: Patient Protection 
and Affordable Care Act; 
Establishment of Consumer 
Operated and Oriented Plan 
(CO-OP) Program 
 
AGENCY: HHS 
 
 

 

OCIIO-9983-
PF 
 
 

 

 
Issue Date: 
7/20/2011 
 
Due Date: 
9/16/2011 
 
NIHB File Date: 
9/16/2011 
 
Date of 
Subsequent 
Agency Action, 
if any:   
12/13/2011 

 
TTAG 
comments: 
 

 
 

 
SUMMARY OF AGENCY ACTION: This proposed rule would implement the Consumer 
Operated and Oriented Plan (CO-OP) program, which provides loans to foster the creation of 
consumer-governed, private, nonprofit health insurance issuers to offer qualified health plans in 
the Affordable Insurance Exchanges (Exchanges). The purpose of this program is to create a 
new CO-OP in every State in order to expand the number of health plans available in the 
Exchanges with a focus on integrated care and greater plan accountability. 
 

SUMMARY OF NIHB RESPONSE: In October of 2010, NIHB provided written comments in 
response to the Request for Comments regarding Exchange-related provisions in Title I of the 
Patient Protection and Affordable Care Act (ACA) published in the Federal Register on August 3, 
2010.  Those comprehensive comments, as well as subsequent comments we will be submitting 
in response to CMS-9989-P: Establishment of Exchanges and Qualified Health Plans, provide 
additional context to the comments offered below.  The comments below are tailored directly to 
the provisions in the Proposed Rule on the establishment of plans under the CO-OP Program. 
 

Section 1322(b)(2) of the Affordable Care Act directs CMS to ensure that there is sufficient 
funding to establish at least one qualified nonprofit health insurance issuer in each State and the 
District of Columbia. It permits CMS to fund additional qualified nonprofit health insurance issuers 
in any State if the funding is sufficient to do so. If no entities in a State apply, CMS may use funds 
to encourage the establishment of a qualified nonprofit health insurance issuer in the State or the 
expansion of another qualified nonprofit health insurance issuer. Under the CO-OP Program, 
CMS is to give priority to organizations capable of offering CO-OP qualified health plans on a 
State-wide basis. The overall goal of the CO-OP Program, as indicated in the Proposed Rule, is 
“to expand the number of qualified health plans available in the Exchanges with a focus on 
integrated care and greater plan accountability. 
 

Under § 156.510, paragraph (b)(1)(ii) codifies that, if an organization is sponsored by a State or 
local government, any political subdivision thereof, or any instrumentality of such government or 
political subdivision, it is not eligible to be a CO-OP and cannot apply for a loan under the CO-OP 
program. We concur and appreciate the confirmation that “[t]his prohibition would not apply to 
Indian tribes” as an Indian tribe is neither a State nor a local government. 
 

The Proposed Rule, under  § 156.520, paragraph (b), Repayment Period, proposes to codify five 
year and fifteen year repayment periods, respectively, for the Start Up Loans and Solvency 
Loans. Under (b)(3), it is further indicated that “Changes to the loan terms, including the 
repayment periods, may be executed if CMS determines that the loan recipient is unable to repay 
the loans as a result of State reserve requirements, solvency regulations, or requisite surplus note 
arrangements or without compromising coverage stability, member control, quality of care, or 

 
See Table C. 
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market stability.” NIHB concurs with the intent of and the proposed language in paragraph (b)(3).  
In certain areas of the country where few (if any) health plans actively work to meet the needs of 
American Indians and Alaska Natives, the departure of one otherwise functioning CO-OP health 
plan due to a loan repayment issue could significantly reduce competition.  Reducing competition 
will result in higher premiums and potentially diminish the quality of services offered by the 
remaining plans.  This, in turn, will disproportionately affect American Indians and Alaska Natives. 
 

Under § 156.520, Loan Terms, paragraph (c) indicates that for the Start Up Loans and Solvency 
Loans the “interest rate will be determined based on the date of award.”  In the narrative, the 
Proposed Rule indicates that “CMS proposes that loan recipients pay an interest rate 
benchmarked to the average interest rate on marketable Treasury securities of similar maturity” 
but that “CMS is considering reductions to the benchmarked rate for Start-Up Loans and Solvency 
Loans to make it easier for new CO-OPs to repay their loans.” 
 

Under § 156.520, paragraph (e), CMS proposes to codify a requirement that “[a]n Exchange must 
recognize a health plan offered by a loan recipient as an eligible participant of the Exchange if it is 
deemed certified by CMS or an entity designated by CMS.” A CO-OP loan recipient that is 
deemed certified to participate in the Exchange would be exempt from the certification procedures 
for each applicable Exchange. The Proposed Rule further indicates that this “deemed status” for 
CO-OP Program loan recipients may be for a period “of up to ten years following the life of any 
loan awarded to the loan recipient.”  This provision is critically important for Tribes, as recognizing 
the applicability and supremacy of federal law, and the correct application of the same, will 
remove a potential barrier to the tribal-sponsorship of health plans and ensure that Tribes are not 
subjected to burdensome, state-specific attempts to regulate Tribal plans. 
 

Tribes and American Indian and Alaska Native persons will not be the only ones benefiting from 
the Federal review and certification of tribally-sponsored CO-OP health plans. State-run 
Exchanges will be able to rely upon the determinations of the Federal government in the 
application of Indian-specific laws to these tribally-sponsored CO-OP health plans. 
 

SUMMARY OF AGENCY ACTION (FINAL RULE):  This final rule implements the Consumer 
Operated and Oriented Plan (CO–OP) program, which provides loans to foster the creation of 
consumer governed, private, nonprofit health insurance issuers to offer qualified health plans in 
the Affordable Insurance Exchanges (Exchanges). The goal of this program is to create a new 
CO–OP in every State in order to expand the number of health plans available in the Exchanges 
with a focus on integrated care and greater plan accountability. These regulations are effective 
February 13, 2012. 
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13. 

 
Provider Complaint Filing 
 
ACTION: Proposed Rule 
 
NOTICE: Medicare & 
Medicaid Providers & 
Suppliers to make available 
to beneficiaries of the right 
to file written complaint with 
QIO 
 
AGENCY: CMS 

 
CMS-3225-P 
 
RIN 0938-
AP94 
 

 
Issue Date: 
2/2/2011 
 
Due Date: 
4/4/11 
 
NIHB File Date: 
4/4/2011 
 
Date of 
Subsequent 
Agency Action, 
if any: 
Sent Final Rule 
to OMB for 
review 6/2/2011 

 

NIHB 
response:  
 

 

 
SUMMARY OF AGENCY ACTION: This proposed rule would set forth new requirements for 
Medicare certified providers and suppliers. This proposed rule would require that the 
Medicare certified providers and suppliers make available to their Medicare beneficiaries 
information about their right to file a written complaint with the Quality Improvement 
Organization (QIO) in the State where healthcare services are being or were provided about 
the quality of care they are receiving or have received. The Medicare certified providers and 
suppliers would be required to provide their Medicare beneficiaries with written notice of the 
QIO's contact information. In addition, we are proposing new requirements for certain 
Medicare providers and suppliers that would require facilities to inform all patients about 
State agency contact information. 
 
SUMMARY OF NIHB RESPONSE: The proposed rule requires the affected facilities to 
provide Medicare patients or their surrogates with written notice of their QIO appeal rights at 
the time of service. The proposed rule fails to account for circumstances surrounding 
delivery of services in emergency departments where at the time of onset of care and often 
throughout the course of services no information will be available about whether the patient 
is a Medicare beneficiary and provision of the notice has the potential for disrupting care 
delivery.  We agree that it is important that outpatient beneficiaries be made aware of their 
rights at hospitals and Critical Access Hospitals (CAHs), but we believe that some flexibility 
is required as to the precise timing of the requirement.  Under the proposed rule, ambulatory 
surgery centers (ASCs), long term care facilities (LTCFs), and home health agencies (HHAs) 
would be exempt from the requirement to provide all patients with state survey agency 
contact information under the proposed rules.  It is important to note that pursuant to the 
Medicare Claims Processing Manual, although Tribally-owned and operated facilities are 
generally under the state survey agency jurisdiction, Tribes may request that the survey be 
conducted by a federal surveyor. 
 
 
 
 
 
 
 
 
 

 
See Table C. 
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14. 

 

 
Sec. 1332 State Waivers 
 
ACTION: Proposed Final 
Rule 
 
NOTICE: Application, 
Review, and Reporting 
Process for Waivers for 
State Innovation 
 
AGENCY: CMS/Treasury 

 
CMS-9987-
PF 
 
RIN 0938-
AQ75 

 
Issue Date: 
3/14/2011 
 
Due Date: 
5/13/2011 
 
NIHB File Date: 
5/13/2011 
 
Date of 
Subsequent 
Agency Action, 
if any:  
Issued Final 
Rule 2/27/2012 
 

 

 

NIHB and 
TTAG 
response: 
 
 
 

 
SUMMARY OF AGENCY ACTION: This proposed rule sets forth a procedural 
framework for submission and review of initial applications for a Waiver for State Innovation 
described in section 1332 of the Patient Protection and the Affordable Care Act including 
processes to ensure opportunities for public input in the development of such applications by 
States and in the Federal review of the applications. 
 
SUMMARY OF NIHB and TTAG RESPONSE: NIHB is concerned that if the impacts on 
American Indian and Alaska Natives, as well as on the Indian Health Programs and urban 
Indian organizations that serve them, are not sufficiently considered during the waiver 
development and review process, the broad authority to waive provisions of the ACA, along 
with the coordinated waiver process identified in section 1332(a)(5) involving waiver 
authorities that existed prior to enactment of the ACA, may result in reduced access to 
quality health care services for American Indians and Alaska Natives. An insufficient 
understanding of potentially adverse impacts on American Indians and Alaska Natives may 
occur, in particular, if the Secretaries make the required determinations for a State’s 
population as a whole and not in regard specifically to American Indian and Alaska Native 
residents of the State. In addition, there is an opportunity to encourage greater coordination 
on tribal consultation through the Proposed Rule. 
 
The Affordable Care Act contains several critical Indian-specific provisions designed to 
increase the access of American Indians and Alaska Natives to quality, affordable health 
care services.  The authority granted to the Secretaries under section 1332 to waive 
requirements of the ACA includes sections of the ACA containing some of these Indian-
specific provisions. A State waiver changing Indian-specific and non-Indian specific 
provisions of the law may have a direct, and potentially negative, impact on American 
Indians and Alaska Natives, Indian Health Programs, and urban Indian organizations. To 
ensure American Indians and Alaska Natives are not worse off under a State waiver, 
representations made by a State and determinations made by the Secretaries pertaining to a 
State satisfying the requirements for granting waivers under sections 1332(b)(1)(A), (B) and 
(C) of the ACA needs to consider the specific impact on American Indians and Alaska 
Natives and not limit the representations to the population as a whole. The Proposed Rule, 
in § 33.112, highlights the requirement for States to undertake a process for meaningful 
consultation with Tribes but does not encourage States to adapt procedures established to 
satisfy tribal consultation requirements under the State’s Medicaid program. 
 

 
See Table C. 
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15. 

 

 
Delegation of Authority to 
CMS  
 
ACTION: Notice / Effective 
Immediately 
 
NOTICE: Office of the 
Secretary: Delegation of 
Authority; CMS 
 
AGENCY: HHS 

 
76 FR 13618 
 
DOCID: 
fr14mr11-74 
 
http://federalr
egister.gov/a/
2011-5779 
 

 
Issue Date: 
03/14/2011 
 
Due Date: 
None 
 
NIHB File Date: 
None 
 
Date of 
subsequent 
Agency action, 
if any: 

 

  
SUMMARY OF AGENCY ACTION: Notice given that HHS Secretary delegated authority 
effective immediately to CMS Administrator for certain sections under Part A (general 
provisions) and Part B (peer review of the utilization and quality of health care services) of 
Title XI of the Social Security Act insofar as such parts pertain to CMS’ mission, as 
described in Section F.00 of CMS’ Statement of Organization, Functions, Delegations of 
Authority.  
 
SUMMARY OF NIHB RESPONSE: No response submitted. 

 
No 
comments 
filed. 

       

 
16.a 

 

 
New Medicaid Community 
First Choice Option  
 
ACTION: Proposed Rule 
 
NOTICE: Office of the 
Secretary: Delegation of 
Authority; CMS 
 
AGENCY: HHS 

 
CMS-2337-
PF 
 
RIN 0938-
AQ35 
 

 
Issue Date: 
2/25/2011 
 
Due Date: 
4/26/2011 
 
NIHB File Date: 
4/26/2011 
 
Date of 
subsequent 
Agency action, 
if any:  
5/7/2012 

 
NIHB 
response: 
 

 

 
SUMMARY OF AGENCY ACTION: This proposed rule implements Section 2401 of the 
Affordable Care Act which establishes a new State option to provide home and community-
based attendant services and supports. These services and supports may be offered 
through the Community First Choice State plan option.  
 
SUMMARY OF NIHB RESPONSE: NIHB fully supports implementation of the Community 
First Choice Option and encourages States to exercise this option to provide home and 
community-based attendant services and supports. NIHB requests, however, that CMS 
regulations and State Plan Amendments assure that implementation efforts do not result in 
an adverse impact on American Indians and Alaska Natives (AI/AN) who reside in/near 
Indian communities where living settings may differ according to the cultural norms of those 
communities. We encourage CMS to assure that the language of the Proposed Rule does 
not unintentionally prohibit normative cultural living practices. In addition, we recommend 
that the Proposed Rule expressly state that requirements for Tribal consultation contained in 
current law, particularly section 5006(e) of the American Recovery and Reinvestment Act of 
2009, must be satisfied prior to submission of a State plan amendment. 
 
 
 

 
See Table C. 
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16.b 

 

 
Medicaid HCBS Waivers  
 
ACTION: Proposed Rule 
 
NOTICE: Medicaid; State 
Plan Home and Community-
Based Services, 5-Year 
Period for Waivers, Provider 
Payment Reassignment; 
Setting Requirements  
 
AGENCY: CMS 

 
CMS-2249-
P2 

 
Issue Date: 
5/3/2012 
 
Due Date: 
7/2/2012 
(corrected) 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, 
if any: 

 

  
SUMMARY OF AGENCY ACTION: This proposed rule would revise Medicaid regulations to 
define and describe State plan home and community-based services (HCBS) under the Social 
Security Act (the Act) as added by the Deficit Reduction Act of 2005 and amended by the Patient 
Protection and Affordable Care Act of 2010 (Affordable Care Act). This proposed rule offers 
States new flexibility in providing necessary and appropriate services to elderly and disabled 
populations and reflects CMS’ commitment to the general principles of the President’s Executive 
Order released January 18, 2011, entitled “Improving Regulation and Regulatory Review.” In 
particular, this rule does not require the eligibility link between HCBS and institutional care that 
exists under the Medicaid HCBS waiver program. This regulation would describe Medicaid 
coverage of the optional State plan benefit to furnish home and community-based services and 
receive Federal matching funds. As a result, States will be better able to design and tailor 
Medicaid services to accommodate individual needs. This may result in improved patient 
1Affordable Care Act: Patient Protection and Affordable Care Act of 2010, Pub. L. 111-148 as 
amended by the Health Care and Education Reconciliation Act of 2010, Pub.L. 111-152 
outcomes and satisfaction, while enabling States to effectively manage their Medicaid resources. 
 
This proposed rule would also amend Medicaid regulations consistent with the requirements of 
the Affordable Care Act, which amended the Act to provide authority for a 5-year duration for 
certain demonstration projects or waivers under the Act, at the discretion of the Secretary, when 
they involve individuals dually eligible for Medicaid and Medicare benefits.  In addition, this 
proposed rule would provide an additional limited exception to the general requirement that 
payment for services under a State plan must be made directly to the individual practitioner 
providing a service when the Medicaid program is the primary source of reimbursement for a 
class of individual practitioners. This exception would allow payments to be made to other parties 
to benefit the providers by ensuring health and welfare, and training.  We are including the 
payment reassignment provisions in this HCBS proposed rule because State’s Medicaid 
programs often operate as the primary or only payer for the class of practitioners that includes 
HCBS service providers. 
 
Finally, this proposed rule would also amend Medicaid regulations to provide home and 
community-based setting requirements of the Affordable Care Act for the Community First Choice 
State plan option. 
 
SUMMARY OF NIHB RESPONSE:  No comments submitted. 

 
 

 
No 
comments 
filed. 
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17. 

 

 
Assuring Access to 
Covered Services--
Medicaid-Medicare 
Alignment  
 
ACTION: Request for 
information 
 
NOTICE: Opportunities for 
Alignment Under Medicaid 
and Medicare 
 
AGENCY: CMS 
 
 

 
CMS-5507-
NC 
 

 
Issue Date: 
2/25/2011 
 
Due Date: 
4/26/2011 
 
NIHB File Date: 
4/26/2011 
 
Date of 
Subsequent 
Agency Action, 
if any:   
Issued Final 
Rule 
(unpublished) 
4/27/2012 

 

 
 

 
SUMMARY OF AGENCY ACTION: This document is a request for comments on 
opportunities to more effectively align benefits and incentives to prevent cost-shifting and 
improve access to care under the Medicare and Medicaid programs for individuals with both 
Medicare and Medicaid (‘‘dual eligibles’’). The document also reflects CMS’ commitment to 
the general principles of the President’s Executive Order released January 18, 2011, entitled 
‘‘Improving Regulation and Regulatory Review.’’ 
 
SUMMARY OF NIHB RESPONSE: This initiative is led by a new office, referred to as 
the CMS Office of Medicare and Medicaid Coordination, that was established by the 
Affordable Care Act (section 2602).  A central goal of this initiative is to "eliminate regulatory 
conflicts and cost-shifting between Medicare and Medicaid and among related health care 
providers." (The Executive Order referred to above is aimed at identifying and eliminating 
outmoded... regulations.) 
 
Specifically, the CMS notice includes a table identifying a series of “misalignments” and asks 
for comments on these.  CMS is also asking for the identification of additional areas “in 
which the Medicare and Medicaid programs have conflicting requirements that prevent dual 
eligible individuals from receiving seamless, high quality care.” 
 
A related initiative is the recently awarded grants to 15 states that submitted proposals to 
better integrate Medicare and Medicaid in their state.  (These states are CA, CO, CT, MA, 
MI, MN, NY, NC, OK, OR, SC, TN, VT, WA, WI.)  Information on the state-specific proposals 
can be found on the Families USA web site. 
 
 http://www.familiesusa.org/issues/medicare/state-demonstrations-to.html  
 
 
 
 
 
 
 
 
 
 

 
No 
comments 
filed. 
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18. 

 

 
eRx Incentive Program 
 
ACTION: Proposed Rule 
 
NOTICE: Medicare 
Program; Proposed 
Changes to the Electronic 
Prescribing Incentive 
Program 
 
AGENCY: CMS 
 

 
CMS–3248-P 
 
 

 
Issue Date: 
6/1/2011  
 
Due Date:  
7/25/2011 
 
NIHB File Date:  
None 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 

 
 

 
SUMMARY OF AGENCY ACTION: This proposed rule would modify the 2011 electronic 
prescribing (eRx) quality measure (that is, the eRx quality measure used for certain reporting 
periods in calendar year (CY) 2011), provide additional significant hardship exemption 
categories for eligible professionals and group practices to request an exemption during 
2011 for the 2012 eRx payment adjustment due to a significant hardship, and extend the 
deadline for submitting requests for consideration for the two significant hardship exemption 
categories for the 2012 eRx payment adjustment that were finalized in the CY 2011 
Medicare Physician Fee Schedule (PFS) final rule with comment period. 
 
SUMMARY OF NIHB ANALYSIS: CMS has now announced a new Proposed Rule for the 
electronic prescribing incentive program. The initial/current program requirements for 
reporting the electronic prescribing (eRx) quality measure were established in the calendar 
year 2011 Medicare Physician Fee Schedule Final Rule (in November 2010). CMS received 
requests to better align the eRx Incentive Program with the Medicare and Medicaid EHR 
Incentive Programs. As a result, CMS is now proposing that the eRx requirements can be 
met by 1) adoption of a qualified eRx system or 2) adoption of a certified EHR technology.  
In addition, CMS is proposing additional hardship exemption categories. Under one of the 
new proposed categories, in requesting a significant hardship exemption an eligible 
professional would attest that he or she either has purchased the specified certified EHR 
technology or has the specified certified EHR technology available for immediate use and 
that the professional intends to use that technology to qualify for a Medicare or Medicaid 
EHR incentive for payment year 2011. 

 
No 
comments 
filed. 

       

 
19. 

 

 
Value-Based Purchasing 
 
ACTION: Final Rule 
 
NOTICE: Medicare 
Program; Hospital Inpatient 
Value-Based Purchasing 
 
AGENCY: CMS 
 

 
CMS–3239-F 
 

Issue Date: 
5/6/2011 
 
Due Date: 
None 
 
NIHB File Date: 
None 
 
Date of 
subsequent 
Agency action, 
if any: 

 
 
 

 
SUMMARY OF AGENCY ACTION: This final rule implements a Hospital Inpatient Value-
Based Purchasing program (Hospital VBP program or the program) under section 1886(o) of 
the Social Security Act (the Act), under which value-based incentive payments will be made 
in a fiscal year to hospitals that meet performance standards with respect to a performance 
period for the fiscal year involved. The program will apply to payments for discharges 
occurring on or after October 1, 2012, in accordance with section 1886(o) (as added by 
section 3001(a) of the Patient Protection and Affordable Care Act, as amended by the Health 
Care and Education Reconciliation Act of 2010 (collectively known as the ACA)). Scoring in 
the Hospital VBP program will be based on whether a hospital meets or exceeds the 
performance standards established with respect to the measures. By adopting this program, 
we will reward hospitals based on actual quality performance on measures, rather than 
simply reporting data for those measures. These regulations are effective on July 1, 2011. 

 
No 
comments 
filed. 
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SUMMARY OF NIHB ANALYSIS/RESPONSE: The law (at section 1886(o)(1)(B)) directs 
the Secretary to begin making value-based incentive payments under the Hospital Value-
Based Purchasing Program for discharges occurring on or after October 1, 2012.  In 
FY2013, the incentive payments are funded through a reduction in the FY2013 base 
operating DRG payment of 1 percent. 
 
There are no broad categorical exemptions authorized under the law (including NO 
specified exemption for I/T hospitals), but there is an exclusion for "a hospital for which 
there is not a minimum number (as determined by the Secretary) of applicable measures for 
the performance period for the fiscal year involved, or for which there is not a minimum 
number (as determined by the Secretary) of cases for the applicable measures for the 
performance period for such fiscal year" (section 1886(o)(1)(C). 
 
The details of the Rule have not yet been analyzed by NIHB regarding what thresholds 
the Secretary has established for the number of measures being/not being reported and/or 
not a sufficient number of reportable cases. 
 
The performance measures and scores for three tribal hospitals were reviewed by NIHB 
(accessing the data at http://www.healthcare.gov/compare/index.html).  For each of the 
hospitals, there were at least some measures for which it was reported there were not a 
sufficient number of cases reported and/or it was reported that "no data" was available.   
Questions that are currently outstanding with regard to NIHB’s review of the Rule include: 
 

1. For the 17 tribal hospitals, would analysis of the data posted on the 
HospitalCompare website against the subset of performance measures identified 
for use in the Hospital VBP Program provide an indication of how tribal hospitals 
may fair under the Rule. 

2. Under prior provisions of the Social Security Act (section 1886(b)(3)(B)(vii)(I) and 
sections 1886(b)(3)(B)(viii)(I) and (II)), beginning in FY2007, hospitals may be 
penalized for not submitting quality data to the Secretary in a form and manner 
specified by the Secretary (with penalties up to a 2 percent reduction in hospital 
payments.)  Have any tribal hospitals been subjected to these penalties?  Was an 
exemption for I/T hospitals from this earlier requirement provided? 
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20. 

 

 
Assuring Access to 
Covered Services  
 
ACTION: Proposed Rule 
 
NOTICE: Medicaid Program; 
Methods for Assuring 
Access to Covered Medicaid 
Services 
 
AGENCY: CMS 
 

 
CMS–2328-P 
 

 
Issue Date: 
5/6/2011 
 
Due Date: 
7/5/2011 
 
NIHB File Date: 
7/5/2011 (filed 
by ANHTC) 
 
Date of 
Subsequent 
Agency Action, 
if any: 

 
 

SUMMARY OF AGENCY ACTION: The Proposed Rule would create a standardized, 
transparent process for States to follow as part of their broader efforts to ‘‘assure that 
payments are consistent with efficiency, economy, and quality of care and are sufficient to 
enlist enough providers so that care and services are available under the plan at least to the 
extent that such care and services are available to the general population in the geographic 
area’’ as required by section 1902(a)(30)(A) of the Social Security Act (the Act). This 
proposed rule would also recognize, as States have requested, electronic publication as an 
optional means of communicating State plan amendments (SPAs) proposed rate setting 
policy changes to the public. 
 
SUMMARY OF ANTHC ANALYSIS:  We are very supportive of CMS’s efforts to provider 
clearer standards and more actively monitor compliance with section 1902(a)(30)(A)’s 
sufficiency and access requirements, and while this Proposed Rule is an excellent first step, 
additional attention is needed for areas where access currently inadequate. There was no 
substantive presentation to the TTAG regarding issues in this NPRM prior to publication of 
this NPRM.  ANNTHC generally approves of the MACPAC-recommended three-part 
framework for determining service access data elements, which includes 1) information on 
enrollee needs, 2) availability of care and providers, and 3) utilization of services. In general, 
the Indian health system serves a patient population very different from that of the 
mainstream United States. As a result, if consideration were given to the availability of 
culturally competent care (and not just “care”), this would help ensure that states consider 
the unique position of Indian health programs and their patients when evaluating their 
Medicaid programs. We commend CMS’s proposed requirement that states submit Medicaid 
access data collected during the prior year in support of state plan amendments that reduce 
payment rates or restructure provider payments in circumstances when the resulting 
changes could create access issues, but Medicaid access data could vary tremendously 
from year to year, resulting in skewed statistics. The Proposed Rule suggests mechanisms 
for ongoing beneficiary input; the most effective way of reaching AI/AN is through Indian 
health providers and tribes and tribal organizations.  In soliciting comments on whether to 
delete the word “significant” from §447.205(a) on notice requirements, CMS correctly 
recognizes that it is extraordinarily difficult  to determine a uniform threshold as to what 
constitutes a “significant” proposed change in the methods and standards for setting state 
payment rates for services. The Proposed Rule did not ask for comments on the exceptions 
to notice requirements that are contained in §447.205(b), but we believe the exception for 
“changes made to conform to Medicare methods or levels of reimbursement” could exempt 
actions that are extremely disruptive to access. CMS is proposing to allow states to 
substitute publication on a Web site for publication in print media. While the additional notice 

 
See Table C. 
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avenue is useful, we are concerned about substituting it for other forms of notice unless 
some additional protections are added and conditions are satisfied. Given the significant 
challenges facing tribal health programs, as well as the critical role of third-party 
reimbursement to the very solvency of the tribal health system, virtually any change in state 
reimbursement rates will have a “direct effect” on tribal health programs. 

       

 
21. 

 

 
Medicare Outpatient Rates 
and Other Provider-
Related Issues 
 
ACTION: Proposed Rule 
 
NOTICE: Medicare and 
Medicaid Programs: Hospital 
Outpatient Prospective 
Payment; Ambulatory 
Surgical Center Payment; 
Hospital Value-Based 
Purchasing Program; 
Physician Self-Referral; and 
Provider Agreement 
Regulations on Patient 
Notification Requirements 
 
AGENCY: CMS 

 
CMS-1525-P 
 
RIN 0938-
AQ26 
 

 
Issue Date: 
7/1/2011 
 
Due Date: 
8/31/2011 
 
NIHB File Date:  
None 
 
Date of 
Subsequent 
Agency Action, 
if any: 
11/1/2011 

  
SUMMARY OF AGENCY ACTION: This proposed rule would revise the Medicare hospital 
outpatient prospective payment system (OPPS) to implement statutory requirements and 
changes arising from our continuing experience with this system. In this proposed rule, we 
describe the proposed changes to the amounts and factors used to determine the payment rates 
for Medicare hospital outpatient services paid under the OPPS. These proposed changes would 
be applicable to services furnished on or after 1/1/2012. 
 

In addition, this proposed rule would update the revised Medicare ambulatory surgical center 
(ASC) payment system to implement applicable statutory requirements and changes arising from 
our continuing experience with this system. In this proposed rule, we set forth the proposed 
relative payment weights and payment amounts for services furnished in ASCs, specific HCPCS 
codes to which these proposed changes would apply, and other proposed rate setting information 
for the CY 2012 ASC payment CMS-1525-P 2 system. These proposed changes would be 
applicable to services furnished on or after 1/1/2012. 
 

We are proposing to revise the requirements for the Hospital Outpatient Quality Reporting (IQR) 
Program, add new requirements for ASC Quality Reporting System, and make additional 
changes to provisions of the Hospital Inpatient Value-Based Purchasing (VBP) Program. We also 
are proposing to allow eligible hospitals and CAHs participating in the Medicare Electronic Health 
Record (EHR) Incentive Program to meet the clinical quality measure reporting requirement of 
the EHR Incentive Program for payment year 2012 by participating in the 2012 Medicare EHR 
Incentive Program Electronic Reporting Pilot. 
 

In addition, we are proposing to make changes to the rules governing the whole hospital and 
rural provider exceptions to the physician self-referral prohibition for expansion of facility capacity 
and changes to provider agreement regulations on patient notification requirements. 
 

SUMMARY OF NIHB ANALYSIS: The Proposed Rule largely maintains and clarifies current 
Medicare policy. 
 
 

 
No 
comments 
filed. 
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22. 

 

 

Medicare Physician Rates 
 
ACTION: Proposed Rule 
 
NOTICE: Medicare 
Program; Payment Policies 
Under the Physician Fee 
Schedule and Other 
Revisions to Part B for CY 
2012 
 
AGENCY: CMS 

 

CMS-1524-P 
 
RIN 0938-
AQ25 
 

 
Issue Date: 
7/1/2011  
 
Due Date: 
8/30/2011 
 
NIHB File Date:  
None 
 
Date of 
Subsequent 
Agency Action, 
if any: 

 
 

 
SUMMARY OF AGENCY ACTION: This Proposed Rule addresses changes to the physician 
fee schedule and other Medicare Part B payment policies to ensure that our payment 
systems are updated to reflect changes in medical practice and the relative value of 
services. It also addresses, implements or discusses certain provisions of the Patient 
Protection and Affordable Care Act, as amended by the Health Care and Education 
Reconciliation Act of 2010 (collectively known as the Affordable Care Act) and the Medicare 
Improvements for Patients and Providers Act of 2008. In addition, this Proposed Rule 
discusses payments for Part B drugs; Physician Quality Reporting System; the Electronic 
Prescribing (eRx) Incentive Program; the Physician Resource-Use Feedback Program and 
the value modifier; productivity adjustment for ambulatory surgical center payment system 
and the ambulance, clinical laboratory, and durable medical equipment prosthetics orthotics 
and supplies (DMEPOS) fee schedules; and other Part B related issues. 
 
SUMMARY OF NIHB ANALYSIS: Provisions in the Proposed Rule include: 

 In section 4103 of the Affordable Care Act, Congress expanded Medicare coverage 
under Part B to include an annual wellness visit, providing personalized prevention 
plan services. The elements included in the AWV differ from comprehensive 
physical examination protocols since it is a visit that is specifically designed to 
provide personalized prevention plan services as defined in the Act.  In 42 C.F.R. § 
410, CMS is adding a definition of “first annual wellness visit providing personalized 
prevention plan services and a definition of “health risk assessment” for billing 
purposes. 

 Authorizing reimbursement for smoking cessation services administered via 
telemedicine, but rejecting telemedicine for critical care services, domiciliary or rest 
home evaluation and management services, genetic counseling, online evaluation 
and management services, data collection, and audiology. 

 Defining “physician group practice” and implementing their reporting requirements 
in the Physician Quality Reporting System. 

 Outlining the electronic prescribing incentive program, including the incentive 
payment process, significant hardship exceptions, payment adjustment process, 
and reporting mechanisms. 

 Proposing a number of revisions to the Addendum A template in order to facilitate 
more accurate and consistent average sales price data reporting from 
manufacturers and setting processes for payment adjustments for drugs if the OIG 
finds that the average sales price exceeds the widely available market price or 
average manufacturer price by the defined threshold percentage. 

 
No 
comments 
filed. 
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 Authorizing eligible providers in the Physician Quality Reporting System to 
participate in the PQRS Medicare HER Incentive Pilot. 

 Finally, while not included in the regulations, the preamble notes that section 
1848(e)(1)(G) of the SSA sets a permanent 1.5 work Geographic Practice Cost 
Indices (resource cost differences among localities compared to the national 
average for each of the three fee schedule components (that is, physician work, 
practice expense, and malpractice) floor for services furnished in Alaska beginning 
January 1, 2009.   
 
 

       

 
23.a. 

 

 

Request for Approval of 
Medicaid and CHIP 
standard forms 
 
ACTION: Comment 
Request 
 
NOTICE: Clearance for 
Medicaid and CHIP State 
Plan, Waiver, and Program 
Submissions 
 
AGENCY: CMS 

 

CMS-10398 
 
Issue Date: 
7/1/2011 
 
Due Date: 
8/30/2011 
 
NIHB File Date:   
None 
 
Date of 
Subsequent 
Agency Action, 
if any: 

 
No 
comments 
filed. 

 
SUMMARY OF AGENCY ACTION: CMS is requesting a generic PRA clearance for a body 
of forms necessary to conduct ongoing business with State partners in the implementation of 
Medicaid and the Children’s Health Insurance Program (CHIP). The specific forms have not 
yet been developed but will be developed over the 3-year approval period. The types of 
forms to be produced in this collection include State plan amendment templates, waiver and 
demonstration templates, and reporting templates. The development of streamlined 
submission forms is critical for States to implement timely health reform initiatives in 
Medicaid and CHIP state plans, demonstrations, and waivers, including legislative 
requirements enacted by the Affordable Care Act. The development of streamlined 
submissions forms enhances the collaboration and partnership between States and CMS by 
documenting CMS policy for States to use as they are developing program changes. 
Streamlined forms improve efficiency of administration by creating understanding of the 
information needed by CMS to quickly process requests for State plan amendments, 
waivers, and demonstration, as well as ongoing reporting. 
http://www.cms.gov/PaperworkReductionActof1995/PRAL/itemdetail.asp?filterType=none&filterByDID=-
99&sortByDID=2&sortOrder=descending&itemID=CMS1249216&intNumPerPage=10 

 
SUMMARY OF NIHB ANALYSIS: A potential additional would be to request that CMS insert 
a “check box” on each State Plan Amendment and waiver template that indicates the 
following, “Conducted tribal consultation consistent with state’s tribal consultation policy. 
 
 
 
 
 

 
No 
comments 
filed. 

       

http://www.cms.gov/PaperworkReductionActof1995/PRAL/itemdetail.asp?filterType=none&filterByDID=-99&sortByDID=2&sortOrder=descending&itemID=CMS1249216&intNumPerPage=10
http://www.cms.gov/PaperworkReductionActof1995/PRAL/itemdetail.asp?filterType=none&filterByDID=-99&sortByDID=2&sortOrder=descending&itemID=CMS1249216&intNumPerPage=10
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23.b. 

 

 
MACPro: New Online 
System for State Plan 
Amendments, Waivers, 
etc. 
 
ACTION: Request for 
Comment 
 
NOTICE: Medicaid and 
CHIP Program (MACPro) 
 
AGENCY: CMS 

 
CMS-10434 

 
Issue Date: 
12/21/2012 
 
Due Date: 
1/22/2013 
 
NIHB File Date:  
 
Date of 
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: New collection; 
Title: Medicaid and CHIP Program (MACPro); Use: Medicaid, authorized by Title XIX of the 
Social Security Act and, CHIP, reauthorized by the Children’s Health Insurance Program 
Reauthorization Act of 2009 (CHIPRA), play an important role in financing health care for 
approximately 48 million people throughout the country. By 2014, it is expected that an 
additional 16 million people will become eligible for Medicaid and CHIP as a result of the 
Affordable Care Act (Pub. L. 111–148). In order to implement the statute, CMS must provide 
a mechanism to ensure timely approval of Medicaid and CHIP state plans, waivers and 
demonstrations, and provide a repository for all Medicaid and CHIP program data that 
supplies data to populate Healthcare.gov and other required reports. Additionally, 42 CFR 
430.12 sets forth the authority for the submittal and collection of state plans and plan 
amendment information. Pursuant to this requirement, CMS has created the MACPro 
system. 
 
Generally, MACPro will be used by both state and CMS officials to: Improve the state 
application and federal review processes, improve federal program management of Medicaid 
programs and CHIP, and standardize Medicaid program data. More specifically, it will be 
used by state agencies to (among other things): (1) Submit and amend Medicaid state plans, 
CHIP state plans, and Information System Advanced Planning Documents, and (2) submit 
applications and amendments for state waivers, demonstration, and benchmark and grant 
programs. It will be used by CMS to (among other things): (1) Provide for the review and 
disposition of applications, and (2) monitor and track application activity. A paper-based 
version of the MACPro instrument would be sizable and time consuming for interested 
parties to follow as a paper-based instrument. In our effort to provide the public with the most 
efficient means to make sense of the MACPro system, we held four webinars in lieu of 
including a paper-based version of MACPro. 
 
SUMMARY OF NIHB ANALYSIS:   
 
 
 
 
 
 
 

 

       



TABLE B:  SUMMARY OF NOTICES & REGULATIONS 
UPDATED THROUGH 12/31/2012 

 

National Indian Health Board, Regulation Review and Impact Analysis Report  Page 60 of 160    12/31/2012 

Ref. 
# 

Short Title/Current Status 
of Regulation/Title/ 

Agency 
File Code 

Issue Date; 
Due Date & 

File Date 

NIHB 
Response 

Brief Summary of Proposed Agency Action 
and Summary of NIHB Analysis 

NIHB Recs. 

 
24. 

 

 
Transportation Barriers 
Study Under Medicare for 
AI/AN 
 
ACTION: New Information 
Collection Request 
 
NOTICE: Analysis of 
Transportation Barriers to 
Utilization of Medicare 
Services by American Indian 
and Alaska Native Medicare 
Beneficiaries 
 
AGENCY: CMS 

 
CMS-10399 

 
Issue Date: 
7/1/2011 
 
Due Date: 
8/30/2011 
 
NIHB File Date:  
8/30/2011 
 
Date of 
Subsequent 
Agency Action, 
if any: 
Issued Notice 
12/14/2011; 
issued notice 
4/18/2012 
 
 
 

 
NIHB 
response: 

 
 
 

http://www.
nihb.org/m
mpc/docs/
11032011/
NIHB%20c
omments%
20on%20C
MS%20stu
dy%20on%
20transport
ation%20fo
r%20AI%2
0AN%20C

MS-
10399%20
DIST%202

011-08-
30.pdf 

 

 
SUMMARY OF AGENCY ACTION: The purpose of the proposed study is to identify and 
analyze transportation barriers associated with the utilization of Medicare services by 
American Indian and Alaska Native (AI/AN) beneficiaries, to identify and analyze the health 
outcomes resulting from those barriers, and ultimately to identify potential solutions that 
could help mitigate the problem and produce meaningful improvements in health care use 
and health outcomes for this population. Specifically, the information that will be collected 
through the use of instruments and the study developed under the Analysis of Transportation 
Barriers to Utilization of Medicare Services by American Indian and Alaska Native Medicare 
Beneficiaries Project has not been collected or evaluated previously by any agency or 
individual, so data on the extent of transportation barriers for rural AI/AN beneficiaries to 
Medicare services by AI/AN Medicare beneficiaries are not available except from the 
proposed data collection activity. The information gathered as part of the project--through the 
use of survey, interview, and focus group instruments--will be used by CMS to identify 
transportation barriers to Medicare services for AI/AN Medicare beneficiaries. It will provide 
the first ever complete evaluation of transportation barriers to health care for this population. 
 
SUMMARY OF NIHB ANALYSIS:  NIHB believes that this study will provide much-needed 
information on the relationship between transportation/lack of transportation and health care 
access and outcomes.  Because there are few, if any, comprehensive studies of this kind, 
NIHB supports the proposal to collect this information.  NIHB believes that this information is 
necessary for planning activities and valuable to all stakeholders working toward decreasing 
the health disparities between American Indians and Alaska Natives (AI/AN) and the general 
population. The Tribal Technical Advisory Group to CMA (TTAG)  and other Tribal Advisory 
Groups also offer a wealth of knowledge and experience, from which researchers might 
draw both primary source information as well as guidance on outreach efforts, needs 
assessment indicia, follow up reporting, and other activities of the  study.  Having the 
ongoing advice and input from TTAG is critical to any CMS project that proposes to contact 
American Indians and Alaska Natives, to gather sensitive and confidential information, to 
analyze that information, and to make policy decisions based on those determinations.   
 
The proposed study’s outline is to identify and analyze transportation barriers associated 
with the utilization of Medicare services by AI/AN, identify and analyze health outcomes 
resulting from those barriers, and identify potential solutions that could help mitigate the 
problems and produce improvements. Because the study intends to identify potential 
solutions, NIHB offers specific topics that fall within the already identified study parameters.   
The goal of the research – to produce meaningful improvements in health care use and 

 
See Table C. 

http://www.nihb.org/mmpc/docs/11032011/NIHB%20comments%20on%20CMS%20study%20on%20transportation%20for%20AI%20AN%20CMS-10399%20DIST%202011-08-30.pdf
http://www.nihb.org/mmpc/docs/11032011/NIHB%20comments%20on%20CMS%20study%20on%20transportation%20for%20AI%20AN%20CMS-10399%20DIST%202011-08-30.pdf
http://www.nihb.org/mmpc/docs/11032011/NIHB%20comments%20on%20CMS%20study%20on%20transportation%20for%20AI%20AN%20CMS-10399%20DIST%202011-08-30.pdf
http://www.nihb.org/mmpc/docs/11032011/NIHB%20comments%20on%20CMS%20study%20on%20transportation%20for%20AI%20AN%20CMS-10399%20DIST%202011-08-30.pdf
http://www.nihb.org/mmpc/docs/11032011/NIHB%20comments%20on%20CMS%20study%20on%20transportation%20for%20AI%20AN%20CMS-10399%20DIST%202011-08-30.pdf
http://www.nihb.org/mmpc/docs/11032011/NIHB%20comments%20on%20CMS%20study%20on%20transportation%20for%20AI%20AN%20CMS-10399%20DIST%202011-08-30.pdf
http://www.nihb.org/mmpc/docs/11032011/NIHB%20comments%20on%20CMS%20study%20on%20transportation%20for%20AI%20AN%20CMS-10399%20DIST%202011-08-30.pdf
http://www.nihb.org/mmpc/docs/11032011/NIHB%20comments%20on%20CMS%20study%20on%20transportation%20for%20AI%20AN%20CMS-10399%20DIST%202011-08-30.pdf
http://www.nihb.org/mmpc/docs/11032011/NIHB%20comments%20on%20CMS%20study%20on%20transportation%20for%20AI%20AN%20CMS-10399%20DIST%202011-08-30.pdf
http://www.nihb.org/mmpc/docs/11032011/NIHB%20comments%20on%20CMS%20study%20on%20transportation%20for%20AI%20AN%20CMS-10399%20DIST%202011-08-30.pdf
http://www.nihb.org/mmpc/docs/11032011/NIHB%20comments%20on%20CMS%20study%20on%20transportation%20for%20AI%20AN%20CMS-10399%20DIST%202011-08-30.pdf
http://www.nihb.org/mmpc/docs/11032011/NIHB%20comments%20on%20CMS%20study%20on%20transportation%20for%20AI%20AN%20CMS-10399%20DIST%202011-08-30.pdf
http://www.nihb.org/mmpc/docs/11032011/NIHB%20comments%20on%20CMS%20study%20on%20transportation%20for%20AI%20AN%20CMS-10399%20DIST%202011-08-30.pdf
http://www.nihb.org/mmpc/docs/11032011/NIHB%20comments%20on%20CMS%20study%20on%20transportation%20for%20AI%20AN%20CMS-10399%20DIST%202011-08-30.pdf
http://www.nihb.org/mmpc/docs/11032011/NIHB%20comments%20on%20CMS%20study%20on%20transportation%20for%20AI%20AN%20CMS-10399%20DIST%202011-08-30.pdf
http://www.nihb.org/mmpc/docs/11032011/NIHB%20comments%20on%20CMS%20study%20on%20transportation%20for%20AI%20AN%20CMS-10399%20DIST%202011-08-30.pdf
http://www.nihb.org/mmpc/docs/11032011/NIHB%20comments%20on%20CMS%20study%20on%20transportation%20for%20AI%20AN%20CMS-10399%20DIST%202011-08-30.pdf
http://www.nihb.org/mmpc/docs/11032011/NIHB%20comments%20on%20CMS%20study%20on%20transportation%20for%20AI%20AN%20CMS-10399%20DIST%202011-08-30.pdf


TABLE B:  SUMMARY OF NOTICES & REGULATIONS 
UPDATED THROUGH 12/31/2012 

 

National Indian Health Board, Regulation Review and Impact Analysis Report  Page 61 of 160    12/31/2012 

Ref. 
# 

Short Title/Current Status 
of Regulation/Title/ 

Agency 
File Code 

Issue Date; 
Due Date & 

File Date 

NIHB 
Response 

Brief Summary of Proposed Agency Action 
and Summary of NIHB Analysis 

NIHB Recs. 

outcomes for AI/AN--requires the sharing of information gained through the study.  The 
communities who allow access do so because they too believe in the goal of the research--
they want their communities to achieve better health and wellness.  These communities 
grant access with the reasonable and right expectation that the community will gain access 
to this important information. 
 
2/24/2011: Summary of status of contract issued to prepare a protocol in order to conduct 
the study can be found at: 
 
https://www.cms.gov/pf/printpage.asp?ref=http://www.cms.gov/ActiveProjectReports/APR/ite
mdetail.asp?filterType=none&filterByDID=-
99&sortByDID=1&sortOrder=ascending&itemID=cms1187285&intNumPerPage=10 
 
The Project is listed as “completed”. The contract was performed from 9/15/2009 and 
9/14/2010. The contract description reads:  
 

“The purpose of this task order is to design a protocol and instrument to perform the 
analysis of transportation barriers to utilization of Medicare services by American 
Indian and Alaska Native (AI/AN) beneficiaries. Subsequently, the protocol and 
instrument would be implemented in remote locations to collect data on the impact of 
transportation on Medicare beneficiaries' behavior in utilizing non-emergency 
services. The goal behind this research project is to provide baseline data on the 
access to and quality of health care for AI/AN Medicare beneficiaries residing in tribal 
communities, as a consequence of transportation. Tribal Affairs Group (TAG) 
anticipates such knowledge will be of great value to policy makers, CMS, IHS, tribes, 
and states; and will also provide information that may be of value to other rural and 
isolated communities and populations. As both health disparities and health care 
reform are increasingly topics of national interest, assessing the impact of 
transportation related barriers to access for health care services may be a critical 
component in those discussions and policy decisions. Proposals for research will be 
assessed according to the extent that results will realistically approach the goal.” 

 
 
 
 
 

       

https://www.cms.gov/pf/printpage.asp?ref=http://www.cms.gov/ActiveProjectReports/APR/itemdetail.asp?filterType=none&filterByDID=-99&sortByDID=1&sortOrder=ascending&itemID=cms1187285&intNumPerPage=10
https://www.cms.gov/pf/printpage.asp?ref=http://www.cms.gov/ActiveProjectReports/APR/itemdetail.asp?filterType=none&filterByDID=-99&sortByDID=1&sortOrder=ascending&itemID=cms1187285&intNumPerPage=10
https://www.cms.gov/pf/printpage.asp?ref=http://www.cms.gov/ActiveProjectReports/APR/itemdetail.asp?filterType=none&filterByDID=-99&sortByDID=1&sortOrder=ascending&itemID=cms1187285&intNumPerPage=10
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25.a. 

 
Medicare Inpatient Rates 
 
ACTION: Proposed Rule 
 
NOTICE: Medicare 
Program; Proposed 
Changes to the Hospital 
Inpatient Prospective 
Payment Systems for Acute 
Care Hospitals and the 
Long-Term Care Hospital 
Prospective Payment 
System and Fiscal Year 
2011 Rates; Corrections 
 
AGENCY: CMS 
 

 

CMS- 1518-P 
 
CMS- 1588-P 

 
Issue Date: 
4/19/2011 
4/24/2012 
 
Due Date: 
6/20/2011 
6/25/2012 
 
NIHB File Date: 
None 
 
Date of 
subsequent 
Agency action, 
if any: 

 
 

 
SUMMARY OF AGENCY ACTION: We are proposing to revise the Medicare hospital 
inpatient prospective payment systems (IPPS) for operating and capital-related costs of 
acute care hospitals to implement changes arising from our continuing experience with these 
systems and to implement certain statutory provisions contained in the Patient Protection 
and Affordable Care Act and the Health Care and Education Reconciliation Act of 2010 
(collectively known as the Affordable Care Act) and other legislation. These changes would 
be applicable to discharges occurring on or after October 1, 2011. We also are setting forth 
the proposed update to the rate-of-increase limits for certain hospitals excluded from the 
IPPS that are paid on a reasonable cost basis subject to these limits. The proposed updated 
rate-of-increase limits would be effective for cost reporting periods beginning on or after 
October 1, 2011. We are proposing to update the payment policy and the annual payment 
rates for the Medicare prospective payment system (PPS) for inpatient hospital services 
provided by long-term care hospitals (LTCHs) and implement certain statutory changes 
made by the Affordable Care Act. These changes would be applicable to discharges 
occurring on or after October 1, 2011. 
 
SUMMARY OF NIHB ANALYSIS: (Partial)   
Hospital Readmission Program: Section 3025 of the Affordable Care Act, as amended by 
section 10309 of the Affordable Care Act, added a new subsection (q) to section 1886 of the 
Act. Section 1886(q) of the Act establishes the “Readmission Reduction Program" effective 
for discharges from an “applicable hospital” beginning on or after October 1, 2012, under 
which payments to those hospitals under section 1886(d) of the Act will be reduced to 
account for certain excess readmissions. 
 
Long-Term Care Hospitals: Establishment of a reporting program aimed at improving the 
quality of care provided at long-term care hospitals. 
 
 
 
 
 
 

 
No 
comments 
filed. 
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25.b. 

 
Medicare Inpatient Rates 
 
ACTION: Proposed Final 
Rule 
 
NOTICE: Medicare 
Program; Hospital Inpatient 
Prospective Payment 
Systems for Acute Care 
Hospitals and the Long-
Term Care Hospital 
Prospective Payment 
System and Fiscal Year 
2013 Rates; Hospitals’ 
Resident Caps for Graduate 
Medical Education Payment 
Purposes; Quality Reporting 
Requirements for Specific 
Providers and for 
Ambulatory Surgical Centers 
 
AGENCY: CMS 
 

 

CMS- 1588-
PF 
 
CMS-1588-
CN2 and 
CN3 
 
CMS-1588-
F2 

 
Issue Date: 
4/24/2012 
 
Due Date:  
5:00 pm, 
6/25/2012 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, 
if any: 
Issued Final 
Rule 8/31/2012; 
issued 
correction 
10/17/2012 and 
10/29/2012 

 
 
 

 
SUMMARY OF AGENCY ACTION: We are proposing to revise the Medicare hospital inpatient 
prospective payment systems (IPPS) for operating and capital-related costs of acute care 
hospitals to implement changes arising from our continuing experience with these systems and to 
implement certain statutory provisions contained in the Affordable Care Act and other legislation. 
These changes would be applicable to discharges occurring on or after October 1, 2012. We also 
are proposing to update the rate-of-increase limits for certain hospitals excluded from the IPPS 
that are paid on a reasonable cost basis subject to these limits. The updated rate-of-increase 
limits would be effective for cost reporting periods beginning on or after October 1, 2012. 
 
We are proposing to update the payment policy and the annual payment rates for the Medicare 
prospective payment system (PPS) for inpatient hospital services provided by long-term care 
hospitals (LTCHs) and implementing certain statutory changes made by the ACA. These 
proposed changes would be applicable to discharges occurring on or after October 1, 2012. 
 
In addition, we are proposing changes relating to determining a hospital’s full-time equivalent 
(FTE) resident cap for the purpose of graduate medical education (GME) and indirect medical 
education (IME) payments. We are proposing new requirements or revised requirements for 
quality reporting by specific providers (acute care hospitals, PPS-exempt cancer hospitals, 
LTCHs, and inpatient psychiatric facilities (IPFs)) that are participating in Medicare. We also are 
proposing new administrative, data completeness, and extraordinary circumstance waivers or 
extension requests requirements, as well as a reconsideration process, for quality reporting by 
ambulatory surgical centers (ASCs) that are participating in Medicare. 
 
We are proposing requirements for the Hospital Value-Based Purchasing (VBP) Program and the 
Hospital Readmissions Reduction Program. 
 
SUMMARY OF NIHB ANALYSIS: No analysis prepared.  
 
SUMMARY OF SUBSEQUENT AGENCY ACTION: This final rule revises the Medicare hospital 
inpatient prospective payment systems (IPPS) for operating and capital-related costs of acute 
care hospitals to implement changes arising from our continuing experience with these systems.  
 
In addition, this rule updates the payment policies and the annual payment rates for the Medicare 
prospective payment system (PPS) for inpatient hospital services provided by long-term care 
hospitals (LTCHs) and implementing certain statutory changes made by the Affordable Care Act.  
 
This rule also: 
 

 
No 
comments 
filed. 
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 Implements changes relating to determining a hospital’s full-time equivalent (FTE) 
resident cap for the purpose of graduate medical education (GME) and indirect medical 
education (IME) payments; 

 Establishes new requirements or revised requirements for quality reporting by specific 
providers (acute care hospitals, PPS-exempt cancer hospitals, LTCHs, and inpatient 
psychiatric facilities (IPFs)) that are participating in Medicare; 

 Establishes new administrative, data completeness, and extraordinary circumstance 
waivers or extension requests requirements, as well as a reconsideration process, for 
quality reporting by ambulatory surgical centers (ASCs) that are participating in 
Medicare; and 

 Establishes requirements for the Hospital Value-Based Purchasing (VBP) Program and 
the Hospital Readmissions Reduction Program. 
 
 
 

       

 
26. 

 
Medicaid Home Health 
 
ACTION: Proposed Rule 
 
NOTICE: Medicaid Program; 
Face-to-Face Requirements 
for Home Health Services; 
Policy Changes and 
Clarifications Related to 
Home Health 
 
AGENCY: CMS 

 
CMS-2348-P 

 
Issue Date: 
7/12/2011 
 
Due Date: 
9/12/2011 
 
NIHB File Date:  
None 
 
Date of 
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION: This Proposed Rule would revise the Medicaid home 
health service definition as required by section 6407 of the Affordable Care Act to add a 
requirement that physicians document the existence of a face-to-face encounter (including 
through the use of telehealth) with the Medicaid eligible individual within reasonable 
timeframes. This proposal would align the timeframes with similar regulatory requirements 
for Medicare home health services in accordance with section 6407 of the Affordable Care 
Act and reflects CMS’ commitment to the general principles of the President’s Executive 
Order 13563 released January 18, 2011, entitled ‘‘Improving Regulation and Regulatory 
review.’’ In addition, this rule proposes to amend home health services regulations to clarify 
the definitions of included medical supplies, equipment and appliances, and clarify that 
States may not limit home health services to services delivered in the home, or to services 
furnished to individuals who are homebound. 
 
SUMMARY OF NIHB ANALYSIS: None. 
 
 
 

 
 
 
 

 
 

 

 
No 
comments 
filed. 
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27.a. 

 

 
Standards Related to Risk 
Adjustment in ACA 
 
ACTION: Proposed Final 
Rule 
 
NOTICE: ACA; Standards 
Related to Reinsurance, 
Risk Corridors and Risk 
Adjustment 
 
AGENCY: HHS 

 
CMS- 9975-
PF 

 
Issue Date: 
7/15/2011 
 
Due Date: 
10/31/2011 
(postponed) 
 
NIHB File Date:  
9/27/2011 
 
Date of 
Subsequent 
Agency Action:  
Issued Final 
Rule 3/23/2012; 
issued 
corrections 
5/17/2012 

 
NIHB 
response: 
 

 
 

 

 
SUMMARY OF AGENCY ACTION: The Proposed Rule would implement standards for States 
related to reinsurance and risk adjustment, and for health insurance issuers related to 
reinsurance, risk corridors, and risk adjustment consistent with title I of the Patient Protection and 
Affordable Care Act as amended by the Health Care and Education Reconciliation Act of 2010, 
referred to collectively as the Affordable Care Act. These programs will mitigate the impact of 
potential adverse selection and stabilize premiums in the individual and small group markets as 
insurance reforms and the Affordable Insurance Exchanges (‘‘Exchanges’’) are implemented, 
starting in 2014. The transitional State-based reinsurance program serves to reduce the 
uncertainty of insurance risk in the individual market by making payments for high-cost cases. 
The temporary Federally-administered risk corridor program serves to protect against uncertainty 
in the Exchange by limiting the extent of issuer losses (and gains). On an ongoing basis, the 
State-based risk adjustment program is intended to provide adequate payments to health 
insurance issuers that attract high-risk populations (such as individuals with chronic conditions). 
 

SUMMARY OF NIHB ANALYSIS: The three programs to be codified in this Proposed Rule are 
designed to mitigate the impact of potential adverse selection (by making payments to account 
for higher cost cases) and stabilize premiums in the individual and small group markets as 
insurance reforms and the Affordable Care Act are implemented, starting in January 2014. The 
three risk management mechanisms are reinsurance, risk corridors and risk adjustment. The first 
two are temporary (3-year) programs; the third program is to be an ongoing risk management 
mechanism. 
 

The NIHB concurs in large measure with the approaches taken in the Proposed Rule. In these 
comments, we highlight those provisions which we view as particularly important to implement as 
indicated in the Proposed Rule. In these comments, NIHB recommends the inclusion of a fourth 
mechanism (what NIHB refers to the “HHS Indian Offset”) established under ACA section 1402(d) 
that provides for making additional risk-related payments to health plans serving AI/AN. 
 

Under “Special Rules for Indians” in section 1402(d) of the Affordable Care Act, AI/AN with family 
income at or below 300 percent of the federal poverty line and who are enrolled in the individual 
market in an Exchange are protected from any cost-sharing requirements. In addition, any AI/AN 
(regardless of income) that is enrolled in a qualified health plan in an Exchange shall not have 
cost-sharing requirements for any item or service provided by an Indian health provider. To not 
disadvantage a health plan operating in an Exchange or a health care provider that serves AI/AN, 
and conversely to not create a disincentive for Exchange plans to enrollee AI/AN persons nor to 
create a disincentive for providers to serve AI/AN patients, ACA section 1402(d)(3) states that 
“The Secretary shall pay to the issuer of a qualified health plan the amount necessary to reflect 
the increase in actuarial value of the plan required by means of this section [i.e., provisions (d)(1) 

 
See Table C. 
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and (d)(2) of § 1402].” As such, HHS is to make a payments to health plans that enrollee AI/AN in 
the individual market in an Exchange an amount that offsets the additional costs associated with 
implementation of the waiver of cost-sharing requirements completely for AI/AN enrollees with 
family income at or below 300 percent of the poverty level (under section 1402(d)(1)) or waive 
cost-sharing in part for AI/AN enrollees with family income over 300% of the poverty level when 
they are served by I/T/U providers (under section 1402 (d)(2)). 
 

NIHB suggests that this payment by the Secretary to health plans serving AI/AN enrollees may 
be referred to as the “HHS Indian Offset.” NIHB recommends that the discussion and rulemaking 
for Section 1402(d) of the Affordable Care Act be placed in this Proposed Rule as the HHS Indian 
Offset payment mechanism is designed, similar to the intended impact of the risk adjustment, risk 
corridors and reinsurance mechanisms, to offset the potentially higher costs experienced by 
health plans for certain enrollees. 
 

The State, or HHS on behalf of the State, must collect risk-related data to determine individual, 
plan-specific risk scores that form the basis for risk adjustment. Insurers are to submit raw claims 
and encounter data sets to the State government consistent with to-be-developed national 
standards for data submission and use.   HHS has requested comments on potential alternative 
uses of the risk adjustment data to support other Exchange-related functions. This provides an 
opportunity to request that claims and encounter data from private health insurance plans in the 
Exchange be made available for use in matching with IHS, Medicare and Medicaid data to 
assess the volume, type and value of services rendered for AI/AN and by I/T/U. 
 

These currently available data need to be supplemented by encounter and claims data from 
private health insurance plans serving AI/AN in order to create a complete and valid picture of the 
services and expenditures being made on behalf of AI/AN. Providing such data will enable 
research to determine the adequacy of health services to AI/AN and, at the same time, address a 
main goal articulated in the Affordable Care Act. the provision of the encounter and claims data 
from plans subject to the risk adjustment mechanism will greatly contribute to understanding and 
addressing the health care needs of AI/AN. 
 

SUMMARY OF SUBSEQUENT AGENCY ACTION (Corrections):  This document merely 
corrects technical and typographic errors in the Health Insurance Premium Stabilization final rule 
that was published on March 23, 2012 and becomes effective on May 22, 2012.  On page 17248, 
in the second column; under ‘‘paragraph (d) Distribution of reinsurance contributions,’’ in line 11, 
revise the cross reference ‘‘§ 153.210(a)(2)(ii)’’ to read ‘‘§ 153.210(a)(2)(iii)’’. 
 

http://www.regulations.gov/#!documentDetail;D=HHS_FRDOC_0001-0451 

 
       

http://www.regulations.gov/#!documentDetail;D=HHS_FRDOC_0001-0451
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28.a. 

 

 
Medicaid Eligibility Under 
ACA 
 
ACTION: Proposed Final 
Rule 
 
NOTICE: Medicaid; 
Eligibility Changes under the 
ACA 
 
AGENCY: CMS 

 
CMS-2349-
PF 

 
Issue Date: 
8/12/2011 
 
Due Date: 
10/31/2011 
 
NIHB File Date: 
10/31/2011 
 
Date of 
Subsequent 
Agency Action, 
if any: 
Issued Interim 
Final Rule 
3/23/2012 (see 
28.b. for Interim 
Final Rule) 

 
NIHB 
response: 
 

 
(TTAG filed 
comments) 
 

 

 
SUMMARY OF AGENCY ACTION: This Proposed Rule would implement provisions of the 
Patient Protection and Affordable Care Act of 2010 and the Health Care and Education 
Reconciliation Act of 2010 (collectively referred to as the Affordable Care Act). The 
Affordable Care Act expands access to health insurance through improvements in Medicaid, 
the establishment of Affordable Insurance Exchanges (“Exchanges”), and coordination 
between Medicaid, the Children’s Health Insurance Program (CHIP), and Exchanges. This 
proposed rule would implement sections of the Affordable Care Act related to Medicaid and 
CHIP eligibility, enrollment simplification, and coordination. In addition, this proposed rule 
also sets out the increased Federal Medical Assistance Percentage (FMAP) rates and the 
related conditions and requirements that will be available for State medical assistance 
expenditures relating to “newly eligible” individuals and certain medical assistance 
expenditures in “expansion States” beginning January 1, 2014, including a proposal of three 
alternative methodologies to use for purposes of applying the  appropriate FMAP for 
expenditures in accordance with section 2001 of the Affordable Care Act. 
 
SUMMARY OF NIHB ANALYSIS: The analysis finds: 
   
Modified Adjusted Gross Income (§ 435.603, § 457.315): NIHB was pleased to see that 
proposed 42 C.F.R. § 435.603(e) codifies a number of income exemptions specific to AI/ANs 
for the determination of MAGI-based income.  In particular, NIHB appreciates that CMS 
maintained the current Medicaid and CHIP treatment of distributions and payments from 
AI/AN resources in accordance with the directives found in §5006 of the American Recovery 
and Reinvestment Act of 2009 (“ARRA”).  Furthermore, we commend CMS for comparing 
Medicaid and IRS treatment of AI/AN income and selecting the most expansive 
interpretation of comparable exemptions, honoring the United States’ trust responsibility to 
provide health care to AI/ANs. However, in light of the importance of ensuring expansive 
access to Medicaid for AI/ANs, and considering the fact that the majority of State Medicaid 
employees have little experience with Indian-specific income considerations, NIHB believes 
that the proposed regulations require certain clarifications.  Any ambiguities or generalities in 
the regulatory provisions could make it difficult for state Medicaid agencies to determine 
whether a certain type of AI/AN income is actually exempted under the new regulations.  
This could result in unwarranted delays in or denials of AI/AN Medicaid applications. 
 
Extend Medicaid Coverage through End of Month (§ 155.410, § 435.916, § 457.343): In 
the preamble to the Proposed Rule, the drafters request comments on the termination of 
coverage policy under Medicaid and CHIP. This issue is covered in § 155.410 of Proposed 

 
See Table C. 
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Rule (Establishment of Exchanges and Qualified Health Plans, published in the Federal 
Register July 15, 2011) and touched upon in § 435.916 and § 457.343 of the current 
Proposed Rule.  The currently proposed policy allows a state to terminate an individual’s 
Medicaid coverage before that individual can obtain alternative coverage through an 
Exchange, making a gap in coverage possible.  The Proposed Rule states that an alternative 
is being considered that would add a provision to the regulations that would extend Medicaid 
coverage until the end of the month (the month that the termination notice period ends.) The 
drafters state that certain exceptions would apply. NIHB supports the alternative proposal 
under which Medicaid coverage would be extended to the end of the month. 
 
Residency for Medicaid Eligibility (§ 435.403): The Proposed Rule proposes to simplify 
Medicaid's residency rules by striking the clause “permanently and for an indefinite period” 
from the definition for adults in § 435.403(h)(1) and (h)(4), and replacing the term “remain” 
with “reside.” For children under 21 not emancipated or married, the Proposed Rule 
proposes language that would align with the proposed definition for adults, albeit without the 
“intent” component.  Although NIHB supports this change, we believe that the drafters need 
to go further in regards to AI/ANs. NIHB notes that it is not uncommon or unreasonable for 
AI/AN who are Medicaid beneficiaries to cross State borders to receive care from IHS 
providers in other states. Sometimes providers refer patients in need of specialty care to out-
of-state IHS or tribal programs--including residential programs--where fellow patients are 
also AI/ANs and the care provided is designed specifically for an AI/AN population.  As 
mentioned above, YRTCs are a specific example that the drafters should consider. These 
programs are not detention centers; they are health centers that provide quality, holistic, 
behavioral health care for Indian adolescents and their families in a substance-free 
residential environment that integrates traditional healing, spiritual values, and culturally-
appropriate care.  Although these facilities may be able to enroll children in Medicaid in their 
home State and enroll themselves as providers, there are tremendous administrative 
burdens and barriers to doing so.  NIHB urges the drafters to address AI/AN-specific 
challenges to access to care by further modifications to the residency definitions. 
 
Continued Applicability of 100% FMAP for Services to AI/AN by I/T (§433.10): NIHB 
notes that the FMAP rates established for newly Medicaid eligible individuals pursuant to 
ACA § 2001 will be 100 percent, but will gradually decline to 90 percent.  However, the 
FMAP for “amounts expended as medical assistance for services which are received 
through an Indian Health Service facility whether operated by the Indian Health Service or by 
an Indian tribe or tribal organization (as defined in section 1603 of title 25)” is always 100 
percent and should not be affected, whether the services were part of the expansion or not. 
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AI/AN-Specific Protections from Cost-Sharing (generally): NIHB notes that all the existing 
Medicaid protections for AI/ANs and I/T/Us apply under the new Medicaid expansion 
authorized under ACA § 2001, including rules relating to cost sharing. 
 
Benchmark Benefits Package under Expansion (ACA § 2001(a), SSA § 1902(k)(2)): We 
are concerned that the benefit coverage for newly-eligible individuals may be inadequate, 
especially since some benefits covered under traditional Medicaid may not be covered under 
the new Medicaid category. These individuals will receive “benchmark” or “benchmark-
equivalent” coverage consistent with the requirements of section 1937 of the Social Security 
Act. 
 
 

       

 
28.b. 

 

 
Medicaid Eligibility Under 
ACA 
 
ACTION: Interim Final 
Rule 
 
NOTICE: Medicaid; 
Eligibility Changes under the 
ACA 
 
AGENCY: CMS 

 
CMS-2349-IF 

 
Issue Date: 
3/23/2012 
 
Due Date:  
5:00 pm, 
5/7/2012 
 
NIHB File Date:  
5/7/2012 
 
Date of 
Subsequent 
Agency Action, 
if any: CCIIO 
issued 
guidance 
12/10/2012; 
See 28.c. for 
additional 
action 

 
NIHB 
response: 
 
TTAG 
response: 
 

 
 

 
SUMMARY OF AGENCY ACTION: This final rule implements several provisions of the 
Patient Protection and Affordable Care Act of 2010 and the Health Care and Education 
Reconciliation Act of 2010 (collectively referred to as the Affordable Care Act). The 
Affordable Care Act expands access to health insurance coverage through improvements to 
the Medicaid and Children’s Health Insurance (CHIP) programs, the establishment of 
Affordable Insurance Exchanges (‘‘Exchanges’’), and the assurance of coordination between 
Medicaid, CHIP, and Exchanges. This final rule codifies policy and procedural changes to 
the Medicaid and CHIP programs related to eligibility, enrollment, renewals, public 
availability of program information and coordination across insurance affordability programs. 
 
DATES: Effective Date: These regulations are effective on January 1, 2014. Comment Date: 
Certain provisions of this final rule are being issued as interim final. We will consider 
comments from the public on the following provisions: § 431.300(c)(1) and (d), § 
431.305(b)(6), § 435.912, § 435.1200, § 457.340(d), § 457.348 and § 457.350(a), (b), (c), (f), 
(i), (j), and (k).  
 

SUMMARY OF NIHB ANALYSIS: The TTAG supports the overall approach and intent of the Proposed 
Rule in implementing portions of the Affordable Care Act, particularly § 2001.  “Medicaid coverage for 
the lowest-income populations.”  We believe the Medicaid eligibility changes will make a major 
contribution to improving the health status of American Indians and Alaska Natives (AN/ANs).  

 In the Comments, the TTAG is offering recommendations in the following areas— 

 Modified Adjusted Gross Income (§ 435.603, § 457.315): Clarify the exemptions 

 
See Table C. 
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allowed for AI/AN income.  The TTAG provides specific suggestions on how to 
present examples of exempt income for administrators unfamiliar with Indian- 
specific income protections. 

 Extend Medicaid Coverage through End of Month (§ 155.410, §435.916, 
§457.343): Ensure that Medicaid coverage is not discontinued prior to end of the 
month to help prevent gaps in coverage. 

 Residency for Medicaid Eligibility (§ 435.403): Modify language to address the 
special challenges in determining residency for AI/AN youth in out-of-state 
placements. 

 Continued Applicability of 100% FMAP for Services to AI/AN by I/T (§433.10): 
Clarify that the 100% FMAP that States receive for payments made to IHS and 
tribal providers for services they provide to AI/ANs will continue even when the 
enhanced rate for new services is reduced. 

 Benchmark Benefits Package under Expansion (ACA § 2001(a), Social Security 
Act § 1902(k)(2)): When defining the section 1937 benchmark benefits package 
under the Medicaid expansion, consider and address the difficulties of low-income 
AI/AN in accessing medical services from remote locations. 

SUMMARY OF SUBSEQUENT AGENCY ACTION (Guidance): This guidance letter 
clarifies that states that partially expand their Medicaid programs cannot receive the 
heightened FMAP under ACA from 2014 to 2016 but could receive it in subsequent years. 
According to this guidance letter, HHS has the authority to provide the heightened FMAP in 
2017 and beyond, even if states do not expand their Medicaid eligibility level to 138% FPL, 
but lacks this authority prior to 2017. 
 
For 2017 and beyond, states can request broad waivers (State Innovation Waivers) in 
addition to the current Medicaid section 1115 waivers. As a result, states could receive the 
heightened (90+%) FMAP in 2017 and beyond if they request doing so under one of the 
waiver authorities and receive HHS approval. A state could secure 100% FMAP for three 
years by expanding its Medicaid eligibility level to 138% FPL in 2014 (through 2016) and 
then request a waiver to reduce its Medicaid eligibility level to 100% FPL in 2017 and 
beyond and receive the heightened 90+% FMAP. To obtain approval, however, HHS would 
need to determine that the state is “ensuring the same level of coverage, affordability, and 
comprehensive coverage at no additional costs for the federal government.”  This could 
prove difficult for the state to achieve. 
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28.c. 

 

 
Medicaid Eligibility Under 
ACA--Part II 
 

ACTION: Proposed Rule 
 

NOTICE: Medicaid Eligibility 
Changes Under the 
Affordable Care Act--Part II 
 

AGENCY: CMS 

 
CMS-2334-P 

 
Issue Date: 
[Pending at 
OMB as of 
12/31/2012] 
 
Due Date: 
 
NIHB File Date: 
 

  
SUMMARY OF AGENCY ACTION: This proposed rule would implement provisions of the 
Affordable Care Act of 2010 (ACA). ACA expands access to health insurance through 
improvements in Medicaid, the establishment of Affordable Insurance Exchanges 
(Exchanges), and coordination between Medicaid, the Children’s Health Insurance Program 
(CHIP), and Exchanges. This proposed rule would set forth sections of ACA related to 
appeals, notices, and other Medicaid eligibility changes under ACA and options established 
by other Federal statutes.  
 
SUMMARY OF NIHB ANALYSIS:   
 
 

 

       

 
28.d. 

 

 
EHB in Medicaid 
 
ACTION: Guidance 
 
NOTICE: State Medicaid 
Director Letter; Essential 
Health Benefits in the 
Medicaid Program 
 
AGENCY: CMS 

 
CMS (no 
reference 
number) 
 
 

 
Issue Date: 
11/20/2012 
 
Due Date: 
None. 
 
NIHB File Date:  
 
Date of 
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION: This State Medicaid Director letter provides guidance to 
states on Medicaid benchmark benefit coverage options (“Alternative Benefit Plans”) under 
section 1937 of the Social Security Act. Under the Affordable Care Act, states will rely on the 
benefit options available under section 1937 as they expand eligibility to low-income adults 
beginning January 1, 2014. This letter provides guidance on the use of Alternative Benefit 
Plans for the new eligibility group for low-income adults; the relationship between Alternative 
Benefit Plans and Essential Health Benefits (EHBs); and the relationship of section 1937 
with other Title XIX provisions.  
 
http://www.medicaid.gov/Federal-Policy-Guidance/downloads/SMD-12-003.pdf 
 
SUMMARY OF NIHB ANALYSIS:  None. 
 

 

       

 
29. 

 

 
Premium Subsidies and 
Tax Credits  
 
ACTION: Proposed Final 
Rule 
 
NOTICE: Health Insurance 
Premium Tax Credit 

 
REG-131491 

 
Issue Date: 
8/12/2011 
 
Due Date: 
10/31/2011 
 
NIHB File Date: 
10/31/2011 

 
NIHB 
response: 
 

 
(TTAG 
filed 
comments) 

SUMMARY OF AGENCY ACTION: This document contains proposed regulations relating to 
the health insurance premium tax credit enacted by the Patient Protection and Affordable 
Care Act and the Health Care and Education Reconciliation Act of 2010, as amended by the 
Medicare and Medicaid Extenders Act of 2010, the Comprehensive 1099 Taxpayer 
Protection and Repayment of Exchange Subsidy Overpayments Act of 2011, and the 
Department of Defense and Full-Year Continuing Appropriations Act, 2011. These proposed 
regulations provide guidance to individuals who enroll in qualified health plans through 
Affordable Insurance Exchanges and claim the premium tax credit, and to Exchanges that 
make qualified health plans available to individuals and employers. This document also 

 
See Table C. 

http://www.medicaid.gov/Federal-Policy-Guidance/downloads/SMD-12-003.pdf
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AGENCY: IRS, Treasury 

 
Date of 
Subsequent 
Agency Action, 
if any:  
5/23/2012 

provides notice of a public hearing on these proposed regulations. 

SUMMARY OF NIHB ANALYSIS:  Although the Proposed Rule does not specifically 
mention AI/ANs or Indian Health Care Providers, the Proposed Rule will have a profound 
impact on the availability and delivery of health care to AI/ANs who are among the most 
vulnerable people in our country. References below to amendments to the Code of 
Federal Regulations are to 26 CFR part 1. 

Eligibility for enrollment in a health plan in the individual market through an Exchange is 
established under ACA § 1312.  Even without regard to the provision of premium tax credits, 
the structure of the Exchange itself – with the offer of multiple and comparable health plans – 
is intended to provide more affordable health insurance options than are generally available 
today.  As such, the option created by the ACA for AI/ANs and others to enroll in a health 
plan in the individual market through an Exchange is of benefit to AI/ANs, and it is important 
that it be implemented in a manner that provides maximum access to this potentially more 
affordable coverage. There are only three requirements that must be met for an individual to 
be eligible to secure health insurance coverage in the individual market through an 
Exchange. The individual (1) must reside in the State that established the Exchange, (2) not 
be incarcerated at the time of enrollment (other than while pending disposition of charges), 
and (3) be a citizen or national of the United States or be lawfully present in the US and be 
reasonably expected to be such for the entire period for which enrollment is sought. 

Provisions establishing eligibility criteria for premium tax credits are found at ACA § 1401 
“Refundable tax credit providing premium assistance for coverage under a qualified health 
plan” as well as in ACA § 1501 “Requirement to maintain minimum essential coverage.”   

Coverage Month Requires Payment of Premium by Taxpayer/Enrollee (26 CFR part 1, 
§§ 1.36B-3(c)(1)(ii) and (c)(2)): NIHB supports the clarification that payments by some other 
person will be treated as a payment “by the taxpayer.”  NIHB assumes that “person,” as it is 
used in proposed § 1.36B-3(c)(2), includes Indian tribes, tribal organizations, urban Indian 
organizations, and other entities that might choose to pay or subsidize payments. 

Government Sponsored Programs (§ 1.36B-2(c)(2)): Eligibility for services from the Indian 
Health Service is not included as a government sponsored program for this purpose and, as 
such, does not bar IHS beneficiaries from enrolling in Exchange coverage. 

Affordability of Employer-sponsored Coverage (§ 1.36B-2(c)(3)(v)): The determination of 
affordable coverage for an entire family based only on the cost of coverage for a single 
individual who is employed is not logical.  It unfairly treats households with one or more 
dependents.  It is not uncommon for the contribution amount for the employee to be quite 
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reasonable, i.e. heavily subsidized by the employer, while the required employee 
contribution for spouses and children mirror the full cost of the coverage. 

Applicable Benchmark Premium: Determination of the Benchmark Plan Premium for 
Purposes of Calculating Premium Tax Credit (§ 1.36B-3(f)): NIHB is concerned that the 
“benchmark plan” defined in the Proposed Rule may not be for a qualified health plan (QHP) 
in the individual market through an Exchange that is actually available to the enrollee (i.e., 
taxpayer).  This issue is significant as the applicable benchmark premium will be used for 
purposes of determining the level of premium assistance that will be provided to eligible 
Exchange enrollees, if any. If the applicable benchmark plan is for a different region than 
that which the taxpayer actually resides, the premium tax credit amount calculated from this 
benchmark plan’s premium may be significantly different than what the lowest and second 
lowest cost silver plans in the individual market are for plans that have service areas that 
encompasses “where the taxpayer resides.” 

Reconciling the Premium Tax Credit with Advance Credit Payments (§ 1.36B-4): NIHB 
recognizes the provisions of the ACA, as modified, pertaining to the payment of premium 
tax credits if the amount of the advance credit payments is different from the amount of the 
credit allowed under section 36B.  Although we understand that an exemption from 
repayment of excess premium tax credits is not required by the ACA, we believe it is 
permissible under the ACA, and further, we believe providing the exemption to AI/AN would 
be consistent with other approaches contained in the ACA with regard to carrying-out the 
Federal Trust Responsibility. It would also be consistent with the approach taken, and the 
discretion employed, under the “employee safe harbor” provision locking-in a preliminary 
determination of the affordability of employer-sponsored coverage. The recommendation 
NIHB is making here is to lock-in the estimated premium obligation for the AI/AN as 
determined at the time of enrollment, provided that the initial determination of the advance 
credit amount is based on a good faith estimate of the AI/AN’s household income for the 
year, and waiving any requirements for payment of excess advance credits.  This could be 
accomplished by adding a provision under § 1.36B-3(d) providing for such a lock-in.  Such a 
lock-in would provide a similar protection as the “safe harbor for employees” contained in § 
1.36B-2(c)(3)(v)(2)). 

Eligibility for Cost-sharing Reductions (ACA § 1402): Based on ACA § 1402, individuals 
in general are eligible to receive cost-sharing assistance under the ACA if an individual: (1) 
is enrolled in a silver plan through an Exchange, (2) has household income that exceeds 100 
percent but does not exceed 400 percent of the poverty line, and (3) is lawfully present in the 
United States. The additional cost-sharing protections applicable to AI/ANs are contained at 
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ACA § 1402(d), if the individual: (1) is enrolled in any qualified health plan in the individual 
market through an Exchange, (2) is determined to be an “Indian”, (3) has household income 
that is not more than 300 percent of the poverty line, and (4)  is lawfully present in the United 
States. It is important to note that, pursuant to the Affordable Care Act, cost-sharing 
assistance is not dependent upon eligibility for premium tax credits (or vice versa.) The ACA 
is difficult for experts to parse through and laypeople are truly overwhelmed.  Simple 
statements like that above can be helpful in assuring that everyone understands where there 
is an opportunity for them to benefit. 

Excess Payment of Cost-sharing Assistance (§§ 1402 and 1412): For purposes of any 
“overpayments” of cost-sharing assistance, the Secretary should consider any cost-sharing 
reduction payment allowed under section 36B that is made pursuant to §§ 1402 or 1412 to 
be treated as made to the qualified health plan in which an individual is enrolled and not to 
that individual.  As such, an individual would not be required to compensate an Exchange or 
the IRS for any overpayment of cost-sharing assistance that may be provided.  Similar 
language is used at 42 U.S.C. 18084 pertaining to the exclusion of this assistance in 
determining eligibility for Federal and Federally-assisted programs, under ACA §1415. 

       

 
31.a. 

 

 
Essential Health Benefits 
 
ACTION: Request for 
Comments 
 
NOTICE: Essential Health 
Benefits, HHS Informational 
Bulletin 
 
AGENCY: HHS 
 
 

 
No reference 
number 
 

 
Issue Date: 
12/16/2011 
 
Due Date: 
1/31/2012 
 
NIHB File Date:  
1/31/2012 
 
Date of 
Subsequent 
Agency Action, 
if any: 
CCIIO issued 
FAQ on EHB 
2/17/2012 
 
FAQ: 

 
NIHB 
analysis: 

 
 

TTAG 
comments: 

 
 

(NIHB filed 
comments)  

 
 
 

 
SUMMARY OF AGENCY ACTION: On December 16, 2011, the Department of Health and 
Human Services issued a bulletin outlining proposed policies that will give States more 
flexibility and freedom to implement the Affordable Care Act.  This bulletin describes a 
comprehensive, affordable and flexible proposal and informs the public about the approach 
that HHS intends to pursue in rulemaking to define essential health benefits. 
HHS is releasing this intended approach to give consumers, states, employers and issuers 
timely information as they work towards establishing Affordable Insurance Exchanges and 
making decisions for 2014.  This approach was developed with significant input from the 
American people, as well as reports from the Department of Labor, the Institute of Medicine, 
and research conducted by HHS. 
 
SUMMARY OF NIHB ANALYSIS: As a component of implementing section 1302 of the 
Affordable Care Act, the following introduction was published in an HHS Informational 
Bulletin: Essential Health Benefits— 
 

On December 16, 2011, the Department of Health and Human Services issued a 
bulletin outlining proposed policies that will give States more flexibility and freedom 
to implement the Affordable Care Act.  This bulletin describes a comprehensive, 

 
Completed 
(to be 
entered). 
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affordable and flexible proposal and informs the public about the approach that 
HHS intends to pursue in rulemaking to define essential health benefits. 
HHS is releasing this intended approach to give consumers, states, employers and 
issuers timely information as they work towards establishing Affordable Insurance 
Exchanges and making decisions for 2014.  This approach was developed with 
significant input from the American people, as well as reports from the Department 
of Labor, the Institute of Medicine, and research conducted by HHS. 

 
Comments on the proposal may be submitted to HHS through January 31, 2012 to 
EssentialHealthBenefits@cms.hhs.gov. 
 
What Does the ACA require regarding the Essential Health Benefits Package?: Under 
section 1302(b) of the Affordable Care Act, the Secretary of HHS is to define the essential 
health benefits (EHB) package.  The EHB package is to include at least the ten categories of 
coverage listed in the ACA.  In general, the Secretary is to ensure that the scope of the EHB 
package “is equal to the scope of benefits provided under a typical employer plan, as 
determined by the Secretary.” (§1302(b)(2)(A))  In defining the EHB package, and in revising 
the EHB package, the Secretary is to provide notice and an opportunity for public comment. 
In August of 2011, CMS issued a proposed template for the Summary of Benefits and 
Coverage, as well as a Uniform Glossary, which is to be used by health plans to 
describe accurately the benefits and coverage under the applicable plan or coverage. 
On December 16, 2011, HHS issued an informational bulletin on Essential Health Benefits.  
This NIHB analysis reviews the HHS informational bulletin on EHB. 
 
What is HHS Proposing in the Informational Bulletin on EHB? As indicated in the Bulletin, 
HHS indicated that it intends to propose that essential health benefits be defined using a 
“benchmark” approach. This approach is in contrast to what was initially expected from HHS, 
which was a specific federal articulation and elaboration on the 10 categories of coverage 
contained in the ACA. 
 
The HHS proposal is to give each state the ability to choose—from a set of options identified 
by HHS—the particular EHB package that will apply in their state. Under the HHS proposal, 
states will choose one of the following benchmark health insurance plans as their EHB 
package: 
 

 One of the three largest small group plans in the state by enrollment;  
 One of the three largest state employee health plans by enrollment;   

https://nihb-sbs.nihb.org/owa/redir.aspx?C=c1266d350ad3410da8e642768b8b2b9d&URL=mailto%3aEssentialHealthBenefits%40cms.hhs.gov
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 One of the three largest federal employee health plan options by enrollment;  
 The largest HMO plan offered in the state’s commercial market by enrollment.   

 
If a state chooses not to select a benchmark, HHS intends to propose that the default 
benchmark will be the small group plan with the largest enrollment in the state.  
Health plans would be required to offer benefits that are “substantially equal” to the 
benchmark plan selected by the state.  In addition, “[h]ealth plans also would have flexibility 
to adjust benefits, including both the specific services covered and any quantitative limits, 
provided they continue to offer coverage for all 10 statutory EHB categories and the 
coverage has the same value.”  
 
At this time, HHS is not proposing a set of regulations.  The HHS informational bulletin was 
issued to provide guidance to the public, and especially to states that are preparing to 
operate Affordable Health Insurance Exchanges (Exchanges), as early as possible.  The 
informational bulletin does not have the force of law.  It is anticipated that HHS will issue a 
regulation on the EHB at a future (but unspecified) date.  In addition, it is anticipated that 
HHS will issue regulations on other aspects of coverage, including deductibles and co-
payments, as well as actuarial value and levels of coverage. Through the informational 
bulletin, HHS is providing notice that it intends to allow states to select (i.e., define) the 
particular EHB for their state.  In addition, and as required by the ACA, the bulletin gives an 
opportunity for public comment on the Secretary’s proposal, with comments to be filed 
through EssentialHealthBenefits@cms.hhs.gov by January 31, 2012. 
 
Issues / Ramifications of the HHS Approach on EHB  
 

 HHS-centered deliberations on the EHB package will be largely side-stepped by 
HHS as it delegates the definition of the EHB package to the states. 

 For the federally-operated Exchanges, as well as for states in which the state has 
not selected an EHB, HHS indicated that it intends to select “the small group plan 
with the largest enrollment in the state.” 

 The EHB package for the multi-state plans (authorized under § 1334 of the ACA) 
that is offered in each Exchange may be different from the EHB package used by 
other plans in an Exchange. (See ACA § 1334(c)(1)(A).) 

 The “benchmark” approach proposed by HHS for the EHB package is similar to the 
provision in the ACA establishing the benefits package under the Medicaid 
expansion.  For individuals covered under the new Medicaid eligibility category, 
they will receive “benchmark” or “benchmark-equivalent” coverage consistent with 

https://nihb-sbs.nihb.org/owa/redir.aspx?C=c1266d350ad3410da8e642768b8b2b9d&URL=mailto%3aEssentialHealthBenefits%40cms.hhs.gov


TABLE B:  SUMMARY OF NOTICES & REGULATIONS 
UPDATED THROUGH 12/31/2012 

 

National Indian Health Board, Regulation Review and Impact Analysis Report  Page 77 of 160    12/31/2012 

Ref. 
# 

Short Title/Current Status 
of Regulation/Title/ 

Agency 
File Code 

Issue Date; 
Due Date & 

File Date 

NIHB 
Response 

Brief Summary of Proposed Agency Action 
and Summary of NIHB Analysis 

NIHB Recs. 

the requirements of section 1937 of the Social Security Act.  Under section 1937, 
each state is to select the benchmark coverage that provides at least the EHB as 
described in § 1302(b) of the ACA, such as the benefit package under the standard 
Blue Cross/Blue Shield preferred provider option under the Federal Health Benefits 
Program or the benefit package offered to state employees. 

 The ACA prohibited federal funds (in the form of premium subsidies) from being 
used to cover the cost of state benefit mandates that are in excess of the federally-
defined EHB package.  But by including health benefit packages that are designed 
pursuant to state law as an option for the “benchmark” EHB package, state-specific 
benefit mandates could be included in a state’s EHB package, and as such, the 
federal premium subsidies would cover these state-mandated services. HHS is 
directed to periodically update the EHB package, and HHS indicated that “state 
mandates outside the definition of essential health benefits may not be included in 
future years.” 

 
 
 

       

 
31.b. 

 

 
Preventive Health Services 
 
ACTION: Interim Final 
Rule 
 
NOTICE: Group Health 
Plans and Health Insurance 
Issuers Relating to 
Coverage of Preventive 
Services 
 
AGENCY: HHS/IRS/DoL 

 
CMS-992-
IFC2 
 

 
Issue Date: 
7/19/2010; 
8/3/2011 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, 
if any:  
Issued Bulletin 
2/10/2012 
 
 
 
 

 
Agency 
docs.: 
 
IFR2: 
 
Bulletin: 
 
 

 
SUMMARY OF AGENCY ACTION: This document contains the interim final Regulations, 
and amendments to the interim final rule, implementing the rules for group health plans and 
health insurance coverage in the group and individual markets under provisions of the 
Patient Protection and Affordable Care Act regarding preventive health services. These 
interim final regulations are effective on August 1, 2011. 
 
SUMMARY OF NIHB ANALYSIS: None. 
 
 
 

 
No 
comments 
filed. 
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31.c. 

 

 
Certain Preventive 
Services 
 
ACTION: Advanced Notice 
of Proposed Rule Making 
 
NOTICE: Certain Preventive 
Health Services Under the 
ACA  
 
AGENCY: HHS/IRS/DoL 

 

CMS-9968-
ANPRM 
 

 
Issue Date: 
3/21/2012 
 
Due Date: 
6/19/2012 

 
NIHB File Date:  
 
Date of 
Subsequent 
Agency Action, 
if any:  

  
SUMMARY OF AGENCY ACTION: This advance notice of proposed rulemaking announces 
the intention of the Departments of Health and Human Services, Labor, and the Treasury to 
propose amendments to regulations regarding certain preventive health services under 
provisions of the Patient Protection and Affordable Care Act (Affordable Care Act). The 
proposed amendments would establish alternative ways to fulfill the requirements of section 
2713 of the Public Health Service Act and companion provisions under the Employee 
Retirement Income Security Act and the Internal Revenue Code when health coverage is 
sponsored or arranged by a religious organization that objects to the coverage of 
contraceptive services for religious reasons and that is not exempt under the final 
regulations published February 15, 2012. This document serves as a request for comments 
in advance of proposed rulemaking on the potential means of accommodating such 
organizations while ensuring contraceptive coverage for plan participants and beneficiaries 
covered under their plans (or, in the case of student health insurance plans, student 
enrollees and their dependents) without cost-sharing. 
 
SUMMARY OF NIHB ANALYSIS: None. 
 

 
No 
comments 
filed. 

       

 
31.d. 

 

Standards Related to 
Essential Health Benefits 
 

ACTION: Proposed Rule 
 

NOTICE: Exchanges Part 
II—Standards Related to 
Essential Health Benefits; 
Health Insurance Issuer and 
Exchange Responsibilities 
 
AGENCY: CMS 
 
 
 
 
 

 
CMS-9980-P 

Issue Date: 
11/26/2012 
 

Due Date: 
12/26/2012 
 

NIHB File Date:  
None. 
 

Date of 
Subsequent 
Agency Action, 
if any: 

 
 

SUMMARY OF AGENCY ACTION: This proposed rule details standards for health 
insurance issuers consistent with title I of the Affordable Care Act. This rule outlines 
Exchange and issuer standards related to coverage of essential health benefits and actuarial 
value. This rule also proposes a timeline for qualified health plans to be accredited in 
Federally-facilitated Exchanges and an amendment that provides an application process for 
the recognition of additional accrediting entities for purposes of certification of qualified 
health plans. 
http://www.healthcare.gov/news/factsheets/2012/11/ehb11202012a.html 
 
SUMMARY OF NIHB ANALYSIS:  None. 

 

       

http://www.healthcare.gov/news/factsheets/2012/11/ehb11202012a.html
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32. 

 

 
Bundled Payments 
 
ACTION: Request for 
Applications 
 
NOTICE: Bundled Payments 
for Care Improvement 
Initiatives 
 
AGENCY: CMS 
 
 

 

CMS-5504-N 
 
Issue Date: 
8/25/2011 
 
Due Date: 
10/6/2011 (for 
Model 1) and 
10/18/2011 (for 
Models 2-4) 
 
NIHB File Date:  
None. 
 
Date of 
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION: This notice announces a request for applications for 
organizations to participate in one or more of the initial four models under the Bundled Payments 
for Care Improvement. 
 
CMS is aiming to achieve the three-part goal of better health, better health care, and reduced 
expenditures through continuous improvement for Medicare, Medicaid and Children’s Health 
Insurance Program (CHIP) beneficiaries. Beneficiaries can experience improved health outcomes 
and patient experience when health care providers work in a coordinated and patient-centered 
manner.  
 
Through this initiative, CMS seeks to improve patient care through payment innovation that 
fosters improved coordination and quality through a patient-centered approach.  The CMS 
Innovation Center is seeking applications for four broadly defined models of care that give 
providers great flexibility in selecting conditions to bundle, developing the health care delivery 
structure, and determining how payments will be allocated among participating providers.  
 
To this end, CMS is interested in partnering with providers who are working to redesign patient 
care to deliver these aims. Episode payment approaches that reward providers who take 
accountability for the three-part aim at the level of individual patient care for an episode are 
potential mechanisms for developing these partnerships. In order to provide a flexible and far-
reaching approach towards episode-based care improvement, we are seeking proposals from 
health care providers who wish to align incentives between hospitals, physicians, and 
nonphysician practitioners in order to better coordinate care throughout an episode of care. This 
Bundled Payment for Care Improvement initiative request for applications (RFA) will test episode-
based payment for acute care and associated post-acute care, using both retrospective and 
prospective bundled payment methods. The RFA requests applications to test models centered 
around acute care; these models will inform the design of future models, including care 
improvement for chronic conditions. For more details, see the RFA which is available on the 
Innovation Center Web site at http://www.innovations.cms.gov/areas-offocus/patient-care-
models/bundledpayments-for-care-improvement.html. 
 
SUMMARY OF NIHB ANALYSIS: REVISED DATES: 
 

 Letters of intent for BPCI Model 1 are now due on October 6th, 2011.  

 Applications for BPCI Model 1 are now due on November 18th, 2011. 

 
 

 
No 
comments 
filed. 

       

http://www.innovations.cms.gov/areas-offocus/patient-care-models/bundledpayments-for-care-improvement.html
http://www.innovations.cms.gov/areas-offocus/patient-care-models/bundledpayments-for-care-improvement.html
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39. 

 

 
Basic Health Program 
 
ACTION: Request for 
Information 
 
NOTICE: State Flexibility to 
Establish a Basic Health 
Program Under the ACA 
 
AGENCY: CMS 

 

CMS-9980-
NC 

 
Issue Date: 
9/14/2011 
 
Due Date:  
5:00 pm, 
10/31/2011 
 
NIHB File Date:  
10/31/2011 
 
Date of 
Subsequent 
Agency Action, 
if any:  

 
NIHB 
response: 
 

 

 
SUMMARY OF AGENCY ACTION: This notice is a request for information regarding section 
1331 of the Affordable Care Act, which provides States with the option to establish a Basic 
Health Program. This option permits States to enter into contracts to offer one or more 
‘‘standard health plans’’ providing at least the essential health benefits described in section 
1302(b) of the Affordable Care Act to eligible individuals in lieu of offering such individuals 
coverage through the Affordable Insurance Exchange (Exchange). 
 
SUMMARY OF NIHB ANALYSIS: The health insurance program in Washington State that 
served as the model for the Basic Health Program (BHP) provided affordable options to low 
and moderate income individuals and families.  The BHP may hold similar promise, 
depending upon the structure and requirements ultimately established for the program. 
 
To achieve the result of providing timely and affordable access to necessary health care 
services, it is critical that the affordability and access provisions and protections afforded to 
American Indians and Alaska Natives (AI/ANs) enrolled in a health plan in the individual 
market through an Exchange carry over to the BHP.  Without this guarantee, AI/ANs will not 
be assured that they will be able to, for instance, secure health insurance coverage without 
cost-sharing requirements. 
 
Although some of these protections will flow to AI/ANs by force of law, some of the 
protections anticipated in the Exchanges have been the outcome of careful analysis, 
protracted negotiation, and thoughtful deliberation.  In both cases, NIHB believes that CMS 
has the authority to ensure an adequate BHP design through the inclusion of these 
provisions. 
 
If CMS fails to take this leading role, Tribes will have to educate, advocate and negotiate 
state-by-state, simultaneously. Tribes cannot conduct this process, state-by-state, without 
draining tremendous resources in time, effort, and money.  Tribes would not be the only 
ones to suffer from this inefficiency.  States too, would be forced to replicate efforts and 
waste resources. 
 
The AI/AN-specific provisions and protections accessible to AI/AN enrolled in a health plan 
in the individual market through an Exchange, and that should be carried into the BHP, 
include-- 
 

 AI/AN-specific cost-sharing protections; 

 
See Table C. 
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 Ability to enroll in a bronze-level plan and retain equal or better premium 
assistance and full cost-sharing protections; 

 Facilitating the application of IHCIA section 408 mandating that plans offer to 
contract with Indian Health Care Providers as in-network providers;  

 Facilitating the use of an Indian Addendum for Indian Health Care Providers; and 

 Facilitating Indian sponsorship of enrollees for payment of premium contributions, if 
any, through the use of group payment mechanisms. 

 
To ensure that the Federal government fulfills its trust responsibility to Tribes and AI/AN 
people, NIHB believes that CMS must consult with Tribes regarding the BHP option before a 
proposed rule is issued.  While consultation is required, it also is advisable as a practical 
matter.  In many places, Tribes and States must work together for the program to reach 
intended beneficiaries.  Because Tribes are important and necessary partners in the effort to 
execute the program, they are critical to the planning process as well. 
 
Although asking for “information” regarding the BHP option is a start, CMS must go further to 
fulfill its consultation requirement to Tribes.  A “consultation” meeting needs to give Tribes 
the chance to ask questions about the program, as well as the opportunity to provide advice 
and recommendations. CMS’ solicitation of information on this occasion does not discharge 
its consultation duties. 
 
 

       

 
41.a. 

 

 
New Safe Harbors 
 
ACTION: Notice of Intent 
to Develop Regulations 
 
NOTICE: Solicitation of New 
Safe Harbors and Special 
Fraud Alerts 
 
AGENCY: OIG HHS 
 

 

OIG-120-N 
 
Issue Date: 
12/29/2011 
 
Due Date:  
2/27/2012 
 
NIHB File Date:  
2/27/2012 
 
Date of 
Subsequent 
Agency Action, if 
any:  

 
NIHB (& 
TTAG) 
comments: 
 

 

 
SUMMARY OF AGENCY ACTION: In accordance with section 205 of the Health Insurance 
Portability and Accountability Act of 1996 (HIPAA), this annual notice solicits proposals and 
recommendations for developing new and modifying existing safe harbor provisions under 
the Federal anti-kickback statute (section 1128B(b) of the Social Security Act), as well as 
developing new OIG Special Fraud Alerts. 
 
SUMMARY OF NIHB ANALYSIS: To be entered. 
 
 

 
See Table C  
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41.b. 

 
New Safe Harbors 
ACTION: Notice 
NOTICE: Solicitation of New 
Safe Harbors and Special 
Fraud Alerts 
AGENCY: HHS OIG 
 

 
OIG-121-N 

 
Issue Date: 
12/28/2011 
 
Due Date: 
2/26/2013 
 
NIHB File Date:  
 
Date of 
Subsequent 
Agency Action, 
if any:  

  
SUMMARY OF AGENCY ACTION: In accordance with section 205 of the Health Insurance 
Portability and Accountability Act of 1996 (HIPAA), this annual notice solicits proposals and 
recommendations for developing new and modifying existing safe harbor provisions under 
the Federal anti-kickback statute (section 1128B(b) of the Social Security Act), as well as 
developing new OIG Special Fraud Alerts. 
 
SUMMARY OF NIHB ANALYSIS:  

 

       

 
43. 

 

 
Medicaid Reimbursement 
for Drugs 
 
ACTION: Proposed Rule 
 
NOTICE: Medicaid Program; 
Covered Outpatient Drugs 
 
AGENCY: CMS  

 
CMS-2345-P 

 
Issue Date: 
2/2/2012 
 
Due Date:  
5:00 pm, 
4/2/2012 
 
NIHB File Date:  
4/2/2011 
 
Date of 
Subsequent 
Agency Action, 
if any:  
None as of 
4/30/2012 

 
NIHB 
comments: 
 
 
TTAG 
comments: 
 
 

 
SUMMARY OF AGENCY ACTION: This proposed rule would revise requirements pertaining 
to Medicaid reimbursement for covered outpatient drugs to implement provisions of the 
Patient Protection and Affordable Care Act of 2010, as amended by the Health Care and 
Education Reconciliation Act of 2010 (collectively known as the Affordable Care Act). This 
proposed rule would also revise other requirements related to covered outpatient drugs, 
including key aspects of Medicaid coverage, payment, and the drug rebate program. 
Therefore, we are proposing to amend 42 CFR part 447, subpart I to implement specific 
provisions of the Affordable Care Act. 
 
NIHB SUMMARY OF INDIAN-SPECIFIC REFERENCES IN PROPOSED RULE:   
As the Proposed Rule notes, I/T/U pharmacies may purchase drugs through the Federal 
Supply Source (FSS) or the 340B programs. The Proposed Rule also notes that these I/T/U 
pharmacies are then reimbursed under Medicaid State Plans. In the Proposed Rule, CMS 
indicates that it considered alternative methodologies, but chose instead to propose no 
specific methodologies for the I/T/U programs and instead “to invite public comment on 
Medicaid payment levels for these facilities.” The Proposed Rule goes on to say, however 
that CMS is proposing “that States that do not have specific methodologies develop such 
methodologies for these providers consistent with [CMS’s] proposed shift from [estimated 
acquisition cost (EAC)] to [actual acquisition cost (AAC)].” 
 
In addition, the Proposed Rule requires that States must submit a State Plan Amendment 
through the formal review process (including all consultation requirements), when submitting 

 
See Table C  
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plans to change how dispensing is reimbursed. The Proposed Rule notes that States must 
still substantiate “how their dispensing fee reimbursement to pharmacy providers reasonably 
reflects the cost of dispensing a drug and will ensure access for these drugs to Medicaid 
beneficiaries.” Most importantly, from our perspective with regard to dispensing fees, the 
Proposed Rule requires that “[w]here the professional dispensing fee might differ because of 
unique circumstances for 340B covered entities or IHS and tribal pharmacies, the State 
should look at these circumstances to determine if a different professional dispensing fee is 
warranted for these entities.” 
 
The following sections of the proposed rule mention Tribes and/or Indian Health Care 
Providers directly: 
 
§ 447.504(c)(1) – § 447.504(c)(3)) Definition of AWP [average wholesale price] (Page 
5330): 
“5. Sales Excluded From the Determination of AMP  [average manufacturer’s price] 
 
“Following is a discussion of specific sales, discounts, rebates, payments and other 
payments that we propose to exclude from the determination of AMP at § 447.504(c). 
 
a. Prices to Other Federal Programs Including TRICARE—(§ 447.504(c)(1)–§ 447.504(c)(3)) 
 
Manufacturers that participate in the MDR [Medicaid drug rebate] program can also 
participate in other Federal programs which set the prices and/or discounts for drugs, and 
these prices are not generally available to retail community pharmacies. We propose that in 
light of section 1927(k) of the Act, prices to Federal programs should be excluded from AMP. 
These Federal programs include the Indian Health Service (IHS), the DVA, a State home 
receiving funds under section 1741 of title 38, United States Code, the Department of 
Defense (DoD), the Public Health Service (PHS), a covered entity described in section 
1927(a)(5)(B) of the Act (including inpatient prices charged to hospitals described in section 
340B (a)(4)(L) of the PHSA), the Federal Supply Schedule (FSS) of the General Services 
Administration (GSA); or any depot prices (including TRICARE) and single award contract 
prices, of any agency of the Federal government.”  
 
§ 447.518 M. State Plan Requirements, Findings, and Assurances  (page 5350): 
 
…In a recent OIG report, ‘‘State Medicaid Policies and Oversight Activities Related to 340B–
Purchased Drugs’’, OEI–05–00321, the OIG reported that many State Medicaid agencies 
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have written policies that direct covered entities to bill at cost for the ingredient cost of 340B 
purchased drugs or relied on HRSA’s 1993 guidance directing covered entities to bill States 
at AAC [actual acquisition costs] (although that guidance is no longer in effect and was 
superseded by subsequent HRSA guidance directing covered entities to refer to States’ 
policies). We believe that paying 340B providers at cost for these 340B drugs would meet 
the AAC requirements but seek further comments on what other methodologies would meet 
the AAC requirements. 
 
IHS, tribal and urban Indian organization pharmacies may purchase drugs through the FSS 
or the 340B program and are oftentimes paid the Medicaid reimbursement rates established 
in State plans. In turn, States are reimbursed at 100 percent 
Federal medical assistance percentage for services provided in IHS and tribal pharmacies. 
While we have considered alternatives for payment methodologies for IHS, tribal and urban 
Indian pharmacies, we are proposing no specific methodologies and invite public comment 
on Medicaid payment levels for these facilities. In addition, pursuant to E.O. 13175 and the 
HHS Tribal Consultation Policy (December 2010), the CMS will consult with Tribal officials 
prior to the formal promulgation of this regulation. 
 
We propose that States that do not have specific methodologies develop such 
methodologies for these providers consistent with our proposed shift from EAC [estimated 
acquisition costs] to AAC. In addition, we propose to add a new requirement at § 447.518(a) 
that the State plan must describe the agency’s payment methodology for drugs dispensed by 
a covered entity participating in the 340B Drug Pricing Program or by a contract pharmacy 
under contract with a participating covered entity. 
 
In addition, States would be required to submit a SPA through the formal review process, as 
well as comply with all Federal requirements including consultation with tribal governments 
and IHS, tribal and urban Indian programs pursuant to section 5006 of the American 
Recovery and Reinvestment Act of 2009 (Pub. L. 111–5), when submitting a request to 
change their professional dispensing fee. As is true for the drug ingredient reimbursement, 
we do not intend to mandate a specific formula or methodology which the States must use to 
determine their dispensing fee, however, as is consistent with current policy, States would 
still be required to substantiate how their dispensing fee reimbursement to pharmacy 
providers reasonably reflects the cost of dispensing a drug and will ensure access for these 
drugs to Medicaid beneficiaries. Where the professional dispensing fee might differ because 
of unique circumstances for 340B covered entities or IHS and tribal pharmacies, the State 
should look at these circumstances to determine if a different professional dispensing fee is 
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warranted for these entities. One component of the reimbursement formula should not be 
revised without appropriately evaluating the other part…” 
 
§ 447.518 State plan requirements, findings, and assurances.  (page 5367): 
 
“(a) State plan. The State plan must describe comprehensively the agency’s payment 
methodology for prescription drugs, including the agency’s payment methodology for drugs 
dispensed by all of the following: 
 
(1) A covered entity described in section 1927(a)(5)(B) of the Act. (2) A contract pharmacy 
under contract with a covered entity described in section 1927(a)(5)(B) of the Act. (3) An 
Indian Health Service, tribal and urban Indian pharmacy. (b) Findings and assurances. Upon 
proposing significant State plan changes in payments for prescription drugs, and at least 
annually for multiple source drugs and triennially for all other drugs, the agency must make 
the following findings and assurances: (1) Findings. The agency must make the following 
separate and distinct findings: (i) In the aggregate, its Medicaid expenditures for multiple 
source drugs, identified and listed in accordance with § 447.514(a) of this subpart, are in 
accordance with the upper limits specified in § 447.514(b) of this subpart. (ii) In the 
aggregate, its Medicaid expenditures for all other drugs are in accordance with § 447.512 of 
this subpart. (2) Assurances. The agency must make assurances satisfactory to CMS that 
the requirements set forth in § 447.512 and § 447.514 of this subpart concerning upper limits 
and in paragraph (b)(1) of this section concerning agency findings are met. (c) 
Recordkeeping. The agency must maintain and make available to CMS, upon request, data, 
mathematical or statistical computations, comparisons, and any other pertinent records to 
support its findings and assurances. (d) Data requirements. When proposing changes to the 
ingredient cost reimbursement or professional dispensing fee reimbursement, States must 
provide adequate data, including, but not limited to, a State or national survey of retail 
pharmacy providers or other reliable data which reflects the pharmacy’s actual or average 
acquisition cost as a base to support any proposed change in ingredient cost 
reimbursement. States must submit to CMS the proposed change in reimbursement and the 
supporting data through a State plan amendment through the formal review process.” 
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44. 

 
Medicaid Payment for 
Primary Care Services 
 
ACTION: Proposed Final 
Rule 
 
NOTICE: Payment for 
Primary Care Services 
under Medicaid Program 
 
AGENCY: CMS  

 
CMS-2370-
PF 

 
Issue Date:  
5/11/2012 
 
Due Date:  
5:00 pm, 
6/11/2012 
 
NIHB File Date:  
None.  
 
Date of 
Subsequent 
Agency Action, 
if any: Issued 
Final Rule 
11/6/2012; 
issued 
correction 
12/14/2012 

  
SUMMARY OF AGENCY ACTION: This proposed rule would implement new requirements 
in sections 1902(a)(13), 1902(jj), 1932(f), and 1905(dd) of the Social Security Act, as 
amended by the Affordable Care Act. It implements Medicaid payment for primary care 
services furnished by certain physicians in calendar years (CYs) 2013 and 2014 at rates not 
less than the Medicare rates in effect in those CYs or, if greater, the payment rates that 
would be applicable in those CYs using the CY 2009 Medicare physician fee schedule 
conversion factor (CF). This minimum payment level applies to specified primary care 
services furnished by a physician with a specialty designation of family medicine, general 
internal medicine, or pediatric medicine, and also applies to services paid through Medicaid 
managed care plans. It would also provide for a 100 percent Federal matching rate for any 
increase in payment above the amounts that would be due for these services under the 
provisions of the State plan as of July 1, 2009. In this proposed rule, we specify which 
services and types of physicians qualify for the minimum payment level in CYs 2013 and 
2014, and the method for calculating the payment amount and any increase for which 
increased Federal funding is due. 
 
In addition, this proposed rule would update the interim regional maximum fees that 
providers may charge for the administration of pediatric vaccines to federally vaccine-eligible 
children under the Pediatric Immunization Distribution Program, more commonly known as 
the Vaccines for Children (VFC) program. 
 
SUMMARY OF NIHB ANALYSIS:  No analysis prepared. 
 
SUMMARY OF SUBQUENT AGENCY ACTION (correction): This correction addresses 
technical errors that appeared in the final rule published in the November 6, 2012, Federal 
Register entitled “Medicaid Program; Payments for Services Furnished by Certain Primary 
Care Physicians and Charges for Vaccine Administration under the Vaccines for Children 
Program.” In the final rule, CMS inadvertently published technical errors in § 447.400(a) and 
§ 447.405 listed on page 66701. One correction ensures consistency between two 
sentences in the same paragraph, and the other restores text that had appeared in the May 
11, 2012, proposed rule (77 FR 27671) on pages 26789-90. 
 
 
 
 

 
No 
comments 
filed. 
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45. 

 
Actuarial Value and Cost-
Sharing  
 
ACTION: Pre-Rule Bulletin 
 
NOTICE: Draft Actuarial 
Value and Cost-Sharing 
Reductions Bulletin 
 
AGENCY: CMS  

 
CMS 
 
RIN-0938-
ZB08 
 
 
 
 
  

 
Issue Date:  
Post-2/24/2012 
 
Due Date: 
None 
 
NIHB File Date:  
None. 
 
Date of 
Subsequent 
Agency Action, 
if any: 

 
 (NIHB 
response 
to be sent 
via e-mail 
to CMS) 

 
SUMMARY OF AGENCY ACTION: The purpose of this bulletin is to provide information and 
solicit comments on the regulatory approach that HHS plans to propose to define actuarial 
value (AV) for qualified health plans (QHPs) and other non-grandfathered coverage in the 
individual and small group markets under section 1302(d)(2) of the ACA as well as to 
implement cost-sharing reductions under section 1402 of the ACA.  AV is a measure of the 
percentage of expected health care costs a health plan will cover. AV is calculated based on 
the cost-sharing provisions for a set of benefits. Section 1402(a)-(c) of the Affordable Care 
Act directs issuers to reduce cost-sharing on essential health benefits (EHB) for individuals 
with household incomes below 400 percent of the FPL who are enrolled in a QHP in the 
individual market through an Exchange. These cost-sharing reductions are designed to have 
the effect of achieving certain AVs and therefore follow the same definitions and calculation 
of AV. 
 
SUMMARY OF NIHB ANALYSIS: 
 
Indian-Specific Cost-Sharing Reductions. 
As stated in the Bulletin, “This bulletin does not address the section 1402(d) 
provisions pertaining to cost-sharing for AI/AN, which will be addressed in future 
rulemaking.” 
 
Section 1402(d) of the ACA directs a QHP issuer to (1) eliminate cost sharing for an Indian 
(as defined in Section 4(d) of the Indian Self-Determination and Education Assistance Act) 
with a household income of 300 percent of the FPL or below who is enrolled through the 
Exchange in a QHP at any level of coverage. Further, the statute directs a QHP issuer to (2) 
eliminate cost sharing for an Indian, regardless of household income, for items or services 
furnished directly by the Indian Health Service, an Indian Tribe, Tribal Organization, or Urban 
Indian Organization or through referral under contract health services, and prohibits the QHP 
issuer from reducing payments to any such entity for such items or services. 
 
The approach to general cost-sharing reductions (reviewed below) provides some insights 
into the potential approach and options CMS may consider with regard to the Indian-specific 
cost-sharing provisions.  For example, the ACA directs the Secretary to make payments to 
issuers equal to the value of the general cost-sharing reductions. To do so, CMS is 
proposing in the Bulletin to make advanced payments to health plans based on the 
estimated cost to the health plan of the cost-sharing protections for persons enrolled in the 
individual market through an Exchange. (For reasons explained in the Bulletin, CMS is 

 
No 
comments 
filed. 
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proposing to make the payments on behalf of persons with income at or below 250 percent 
of the Federal poverty level; CMS is not proposing to make offsetting payments to plans for 
serving (non-AI/AN) persons with income above 250 percent of the FPL.)  The prospective 
payments made by CMS would be reconciled retrospectively to the actual, service-specific 
costs of the cost-sharing reductions, with a payment made from the plan to CMS, or vice 
versus, as warranted. The prospective payments would be made monthly to the health plan 
by CMS, and the reconciliation would occur after the end of the calendar year. 
 
In regard to the payment for general cost-sharing reductions to be made by CMS to a health 
plan, ACA § 1402(c)(3) states-- 
 

“(3) METHODS FOR REDUCING COST-SHARING.-- 
(A) IN GENERAL.--An issuer of a qualified health plan making reductions under 
this subsection shall notify the Secretary of such reductions and the Secretary 
shall make periodic and timely payments to the issuer equal to the value of the 
reductions. 
(B) CAPITATED PAYMENTS.--The Secretary may establish a capitated payment 
system to carry out the payment of cost-sharing reductions under this section. Any 
such system shall take into account the value of the reductions and make 
appropriate risk adjustments to such payments.” 
 

ACA § 1402(d)(3), which pertains to payments by CMS to plans for the cost of the Indian-
specific cost-sharing reductions, states— 
 

“(3) PAYMENT.--The Secretary shall pay to the issuer of a qualified health plan 
the amount necessary to reflect the increase in actuarial value of the plan required 
by reason of this subsection.” 
 

This later Indian-specific provision refers to the “actuarial value” of the cost-sharing 
protections and does not indicate that the payments are to be made in a “periodic and 
timely” manner.  
 
In contrast to the general cost-sharing protections, the Indian-specific payment provision 
more specifically directs CMS to pay an amount equal to the “actuarial value” of the 
protections, which is typically a measure of the projected average costs across plans and not 
a plan-specific payment for actual costs.  Whether CMS takes the position that it has the 
authority to implement a payment approach for the Indian-specific provisions that is similar to 
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the approach taken for the general population is not certain. Because of the reference to 
making a payment that reflects an increase in the actuarial value of the plan, CMS may 
determine that a prospective capitated payment is required. 
 
Given that CMS stated the Indian-specific cost-sharing reductions will be addressed 
in future rulemaking, there appears to be an opportunity to provide recommendations 
to CMS on the Indian-specific cost-sharing reductions before the rule is drafted and 
using the proposed rule on the general cost-sharing reductions as a guide. 
 
General Cost-Sharing Reductions and Out-of-Pocket Limits. 
Section 1402(a)-(c) of the Affordable Care Act directs issuers to reduce cost sharing on EHB 
for an individual with a household income of 400 percent of the FPL or below who enrolls in 
a silver-level QHP in the individual market through an Exchange. The statute directs that the 
reduction in cost-sharing should first be achieved by reducing the maximum out-of-pocket 
limit and then by reducing cost-sharing in the form of deductibles, coinsurance, or 
copayments. Cost-sharing reductions are defined as excluding reductions in premiums, 
balance billing amounts for non-network providers, and spending for non-covered services. 
Finally, the statute directs the Secretary to make payments to issuers equal to the value of 
these reductions. 
 
This Bulletin describes HHS’s intended approach to implementing cost-sharing reductions 
for eligible individuals and to making payments to QHP issuers for these reductions.  Under 
the proposal, when an individual receives covered EHB, the provider would collect from the 
individual only the amount of cost-sharing specified in the silver plan variation in which the 
individual is enrolled. The Federal government would pay in advance to the issuer amounts 
estimated to cover the cost-sharing reductions associated with the specific silver plan 
variation. The advance cost-sharing reduction payment to the issuer would occur monthly, 
and that after the end of the calendar year, the Federal government would reconcile the 
advance payments to actual cost-sharing reduction amounts. 
 
Initially, and until HHS can predict with greater certainty cost-sharing reduction amounts, 
HHS intends to propose making periodic advance payments to issuers based upon 
projections of cost-sharing reduction amounts, with those payments reconciled after the end 
of the calendar year to actual cost-sharing reduction amounts. This is similar to the approach 
taken in the Medicare Part D low-income subsidy program. 
 
HHS intends to direct that a QHP issuer submit, along with each standard silver plan that it 
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proposes to offer through the Exchange, three variations of that standard silver plan to 
match the statute’s three levels of cost-sharing reductions. The standard silver plan will have 
an out-of-pocket limit no greater than the maximum out-of-pocket limit required for all QHPs, 
and will have a 70 percent AV. The three silver plan variations would be for households with 
incomes between 200 and 250 percent of the FPL and an AV of 73, households with 
incomes between 150 and 200 percent of the FPL and an AV of 87, and households with 
incomes between 100 and 150 percent of the FPL and an AV of 94. 
 
Section 1402(c)(2) of the Affordable Care Act requires the Secretary to establish procedures 
under which a QHP issuer further reduces cost-sharing, beyond the reductions in out-of-
pocket limits, to meet the applicable AV requirements. HHS intends to propose an approach 
to silver plan variations under which cost-sharing across a particular benefit or provider 
would be required to decrease or remain constant as silver plan variations increase in AV. 
Thus, cost-sharing for a particular service or provider would not be permitted to increase as 
a silver plan’s AV is increased. 
 
Under CMS’s proposed approach, issuers would be permitted to vary only the cost-sharing 
structures--not the benefits or provider network--of each variation of the standard silver plan. 
In other words, an enrollee in any silver plan variation would have access to the same 
benefits and the same providers as those provided under the standard silver plan. HHS 
intends to propose that when a consumer selects a silver plan in the Exchange, he or she 
would be enrolled in the highest AV silver plan variation for which he or she is eligible. 
Because of the interaction between maximum out-of-pocket costs and actuarial value 
targets, and HHS’s proposed rule for variation in benefit design whereby cost-sharing cannot 
increase as AV decreases, HHS does not plan to reduce the maximum out-of-pocket limits 
for individuals with income between 250 and 400 percent of FPL. To accommodate this 
approach, HHS has interpreted section 1402 to mean that the statute calls for reductions in 
the maximum out-of-pocket limits that are “up to” the specified level (say a 2/3 reduction) but 
not “by two-thirds” as specified in the ACA. (Section 1402(c)(1)(B) provides the Secretary 
authority to “adjust the out-of-pocket limits” to remain within the designated AV.) 
 
In regard to payments by HHS to health plans, HHS intends to propose implementing a 
hybrid payment system that combines the two approaches of (1) reimbursing plans for the 
actual cost of cost-sharing reductions and (2) implementing a capitated system. HHS intends 
to make monthly advance (capitated) payments to issuers to cover projected cost-sharing 
reduction amounts, and to reconcile those advance payments at the end of the calendar 
year to the actual cost-sharing reduction amounts.  
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HHS considered a number of alternative approaches to reimbursement of cost-sharing 
reductions. But, a pure capitated payment methodology (i.e., without reconciliation to actual 
costs) “would rely heavily upon the accuracy of issuer estimates” of cost-sharing reductions. 
That accuracy could be confirmed only through audit. At least initially, HHS anticipated that 
those estimates might vary significantly from actual cost-sharing reduction amounts. 
 
Actuarial Value.    
Actuarial value (AV) is a measure of the percentage of expected health care costs a health 
plan will cover for a standard population, and without regard to the population the plan may 
actually provide benefits to.  For example, a plan with an 80 percent AV would be expected 
to pay, on average, 80 percent of a standard population’s expected medical expenses for the 
EHB. The individuals covered by the plan would be expected to pay, on average, the 
remaining 20 percent of the expected expenses in the form of deductibles, co-payments, and 
coinsurance. 
 
AV is calculated based on the cost-sharing provisions for a set of benefits. QHPs and other 
non-grandfathered individual and small group market plans must meet the AVs in the metal 
tiers.  One method of determining AV is to direct issuers to use a single set of data and 
assumptions for population, utilization, and health care pricing for QHPs and non-
grandfathered health plans in the individual and small group markets. Therefore, plans with 
the same cost-sharing design would have the same AV, allowing consumers to choose 
among plans of comparable levels of coverage for the set of benefits. Under this approach, 
consumers could differentiate plans based on plan features such as premium, quality rating, 
provider network, and customer service, holding as a constant the plan design. Under this 
approach, a silver plan that negotiates lower prices with providers or better manages care 
will have lower costs and, rather than supplementing benefits or reducing cost sharing, these 
plans may offer lower premiums while remaining silver plans. The use of standard data helps 
to ensure that the plans that are most successful in managing utilization and total costs will 
stand out as having the lowest premiums in the metal tier. 
 
CMS intends to propose an option that would permit States to develop State-specific 
standard populations based on State claims data.  In addition, because AV is calculated as 
the share of total costs of care paid for by the plan, the price of care and patterns of service 
utilization are important factors in this calculation. Accuracy in the development of AV can be 
improved by applying an approach to recognize local prices and utilization. Therefore, in 
addition to the flexibility CMS intends to provide States regarding demographic adjustments, 
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CMS intends to address geographic differences in pricing for the AV calculation. CMS is 
intending to propose applying three pricing tiers across the country, with each State 
assigned to one of the three tiers. 
 
In determining whether a plan meets the AV requirements, CMS intends to develop a 
publicly available AV calculator that would be used to determine AV.  Both the logic and the 
tables of aggregated data used to develop the calculator would be made public in an effort to 
maximize transparency.  Health plans could input their plan design and the calculator would 
provide the AV of the plan. According to CMS, “This would allow health plan issuers to 
devise an optimal plan without the burden of making the assumptions needed for an AV 
calculation themselves… We intend to propose that issuers would be able to input into the 
AV calculator a limited set of information on the benefits offered in a plan and this 
information would be sufficient to produce the AV of the plan.” For some critics of this 
approach, this would permit and aid plans in gaming their plan designs, limiting certain 
coverage that the plan knows to be more costly and substituting less costly coverage (based 
on their plan’s experience) that the CMS calculator rates as higher in value.  CMS is seeking 
input on which inputs, benefits and services to include in the calculator, with the assumption 
that “there is a limit on the number of features that can be recognized for incorporation in a 
practical and easy-to-use AV calculator.” (On page 9, the Bulletin also includes a discussion 
of the treatment of an employer’s health savings account contribution in calculating a plan’s 
AV.) 
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46. 

 
Medicaid DSH and 
Definition of Uninsured 
 
ACTION: Proposed Rule 
 
NOTICE: Medicaid Program; 
Disproportionate Share 
Hospital Payments--
Uninsured Definition 
 
AGENCY: CMS  

 
CMS-2315-P 
 
 
 
 
 
  

 
Issue Date: 
1/18/2012  
 
Due Date:  
5:00 pm, 
2/17/2012 
 
NIHB File Date: 
2/27/2012 
 
Date of 
Subsequent 
Agency Action, 
if any:  
 

 
  

 
SUMMARY OF AGENCY ACTION: This proposed rule addresses the hospital-specific 
limitation on Medicaid disproportionate share hospital (DSH) payments under the Social 
Security Act. Under this limitation, DSH payments to a hospital cannot exceed the 
uncompensated costs of furnishing hospital services by the hospital to individuals who are 
Medicaid-eligible or ‘‘have no health insurance (or other source of third party coverage) for 
the services furnished during the year.’’ This rule would provide that the quoted phrase 
would refer in context to a lack of coverage on a service-specific basis, so that the 
calculation of uncompensated care for purposes of the hospital-specific DSH limit would 
include the cost of each service furnished to an individual who had no health insurance or 
other source of third party coverage for that service. 
 
NIHB ANALYSIS OF PROPOSED RULE: At no time during the development of this 
Proposed Rule did CMS engage in tribal consultation on the Proposed Rule as required 
under section 5006(e) of the American Recovery and Reinvestment Act as well as is 
required pursuant to the CMS consultation policy developed in compliance with Executive 
Order 13175, “Consultation and Coordination with Indian Tribal Governments”.  Executive 
Order 13175 requires the establishment of “regular and meaningful consultation and 
collaboration with tribal officials in the development of Federal policies that have tribal 
implications.” 
 
A significant portion of the Proposed Rule is intended to address the specific concerns of 
non-Indian Health Service (IHS) and non-tribal hospitals related to services they provide to 
AI/ANs.  NIHB appreciates the attention to these issues by CMS but is concerned that a 
similar level of attention is not reflected with regard to the IHS and tribal hospitals, which are 
substantially underfunded. 
 
The Proposed Rule is clear in recognizing the funding limitations experienced by the Indian 
Health Service and tribal health programs in the provision of health care services to AI/ANs, 
but the remedy offered seems to ignore the effect of these funding limitations on IHS and 
tribal hospitals and fashions the remedy to solely address instances when care is provided to 
AI/ANs by providers other than IHS or other Indian health care providers.  Specifically, this 
section of the Proposed Rule appears to allow for the consideration of services provided to 
IHS-eligible persons as falling within the “no health insurance or other source of third party 
coverage for the services provided” definition only if such services are provided by non-
Indian Health Care Providers.  When services are rendered to IHS-eligible persons by Indian 
Health Care Providers, despite the acknowledged inadequacy of the funding available to 

 
See Table C. 
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these providers, the Indian Health Care Provider is assumed to have been compensated for 
providing such service, and as such, the cost of delivering this service to an otherwise 
uninsured person cannot be included within the hospital’s calculation of uncompensated 
care. 
 
In short, if the Proposed Rule were to be promulgated as a final rule as it is currently drafted, 
Indian Health Care Providers would be effectively excluded from participation in the 
Medicaid DSH program. 
 
NIHB believes that the use of the definition of creditable coverage found in the Health 
Insurance Portability and Accountability Act (HIPAA) of 1996 is neither required nor, in the 
case of services rendered to IHS beneficiaries, warranted.  In the case of the HIPAA, the 
inclusion of IHS-funded programs was to address the potential inadequacies of the IHS-
funded programs.  To apply this definition as is proposed under the Proposed Rule would 
have the opposite effect; it would create an additional barrier for AI/AN and Indian Health 
Care Providers to receive health care services and to be compensated for delivering those 
health care services. 
 
We would also like to point out that the treatment proposed for Indian Health Care Providers 
that are in receipt of IHS funding is in sharp contrast to the current treatment under the 
Medicaid DSH program of facilities that receive funding from a State or local government, 
which is “payments made to a hospital for services provided to indigent patients made by a 
State or a unit of local government within a State shall not be considered to be a source of 
third party payment.”  Although we understand that the treatment of State and local 
government funding is statutory, we see nothing in the law that prevents CMS from 
extending a similar regulatory protection to HIS/tribal hospitals.   
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47. 

 
HSA Eligibility and IHS 
Beneficiaries 
 
ACTION: Proposed Rule 
 
NOTICE: Health Savings 
Account Eligibility and IHS 
Beneficiaries 
 
AGENCY: Treasury/IHS  

 
Notice 2012-
14 
 

 
Issue Date:  
2/2012 
 
Due Date: 
4/30/2012 
 
NIHB File Date: 
4/30/2012 
 
Date of 
Subsequent 
Agency Action, 
if any:   
None as of 
5/15/2012 

  
NIHB 
comments: 
 
 
 

 
SUMMARY OF AGENCY ACTION: This notice provides guidance on whether an individual 
eligible to receive medical services at an Indian Health Service facility is an “eligible individual” 
with respect to Health Savings Accounts (HSAs) under § 223 of the Internal Revenue Code (the 
Code).  Section 223(c)(1) provides that an eligible individual means, for any month, an individual 
who is covered by a high deductible health plan (HDHP) on the first day of such month and, 
generally, is not covered by any other health plan, with certain exceptions. An eligible individual 
may establish and make tax-free contributions to an HSA.  HSA ELIGIBILITY RULES AND IHS 
FACILITIES  An individual who is eligible to receive medical services at an IHS facility, but who 
has not actually received such services during the previous three months, is an eligible individual 
within the meaning of § 223(c)(1) who may establish and make tax-free contributions to an HSA.  
However, an individual generally is not an eligible individual if the individual has received 
medical services at an IHS facility at any time during the previous three months.  Notice 
2004-2, Q&A-6, provides that the receipt of permitted coverage, such as dental and vision care, 
or the receipt of preventive care, such as well-baby visits, immunizations, weight-loss and 
tobacco cessation programs, does not affect an individual’s eligibility. (emphasis added)  
 

NIHB SUMMARY:  The NIHB disagrees with the IRS‘s position, stated in Notice 2012-14, that an 
individual who has received medical services at an IHS facility at any time during the previous 
three months is not eligible to make tax-free contributions to an HSA. The IRS‘s position is 
contrary to law because Congress has specifically authorized HSAs to be used by American 
Indians and Alaska Natives (AI/AN), 25 U.S.C. § 1642 (a), and that health services and medical 
care provided by tribes through the IHS or otherwise are not included as gross income. 26 U.S.C. 
§ 139D, discussed infra. 
 

In addition, IHS services do not constitute a comprehensive health plan so as to disqualify AI/AN 
from using HSAs under Section 223 of the Internal Revenue Code. Rather, they are 
governmental services provided in fulfillment of the United States‘ trust obligation towards Indian 
people. Notwithstanding this obligation, and the fact that AI/AN as a group have higher mortality 
and worse health conditions than other Americans, federal funding has been woefully inadequate 
to meet the costs of providing all health care needed by AI/AN and as a consequence IHS 
services are limited. Individual Indians who have availed themselves of the services provided by 
IHS should not be deprived of the ability enjoyed by other Americans of making tax-free 
contributions to HSAs. 
 

Finally, IRS announced this position without first consulting with tribes, contrary to IRS and 
federal policy. IRS should (1) withdraw the notice, and (2) engage in nationwide consultation with 
tribes on the issue. 

 

 
See Table C. 
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48.a. 

 
Medical Loss Ratio 
Requirements 
 
ACTION: Final Rule 
 
NOTICE: Medical Loss 
Ratio Requirements under 
the Affordable Care Act--
Notice Requirements 
 
AGENCY: CMS 

 
CMS-9998-F 

 
Issue Date: 
5/16/2012 
 
Due Date: 
None 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, 
if any:  
5/16/2012; see 
89. Notice of 
Benefit and 
Payment 
Parameters for 
2014 (CMS-
9964-P) 

 SUMMARY OF AGENCY ACTION: This final rule amends the regulations implementing 
medical loss ratio (MLR) standards for health insurance issuers under the Public Health 
Service Act in order to establish notice requirements for issuers in the group and individual 
markets that meet or exceed the applicable MLR standard in the 2011 MLR reporting year. 
http://www.regulations.gov/#!documentDetail;D=CMS_FRDOC_0001-0964 
 
NIHB SUMMARY: No analysis prepared. 
 
SUMMARY OF SUBSEQUENT AGENCY ACTION (Corrections): This document corrects 
technical errors that appeared in the interim final rule published in the Federal Register on 
December 1, 2010, entitled ‘‘Health Insurance Issuers Implementing Medical Loss Ratio 
(MLR) Requirements under the Affordable Care Act. This correcting amendment makes 
minor revisions to the regulations to help clarify how an issuer will capture and report its 
2011 experience. Because these corrections merely clarify the terms of the 2010 MLR 
interim final rule that took effect on January 1, 2011, the changes in this correcting 
amendment are applicable on January 1, 2011.    
http://www.regulations.gov/#!documentDetail;D=HHS_FRDOC_0001-0451 
 
NIHB Analysis of Subsequent Action (CMS-9964-P):   
Inclusion of Payments to Issuers for Cost-Sharing Reductions Made pursuant to Section 
1402(d) in Minimum Loss Ratio Calculations 

Under § 158.221, Formula for calculating an issuer’s medical loss ratio, revenues to issuers 
that are to be included in the MLR calculation are identified.  In § 158.221, reference is made 
to § 158.130(b)(5) which incorporates net payments or receipts related to risk adjustment, 
risk corridors, and reinsurance programs under ACA sections 1341, 1342, and 1343.   

The minimum medical loss ratio provisions are designed to create incentives for plans to 
provide needed services to plan enrollees or to reduce plan premiums, either upfront when 
setting plan premium rates or through a subsequent rebate.  We recommend that payments 
to issuers to compensate for Federal cost-sharing reductions made pursuant to ACA section 
1402(d)(3) be included in the total amount of plan premium revenue, along with the 
payments provided pursuant to the general risk adjustment mechanisms established under 
ACA section 1343.  This will help ensure that the payments for cost-sharing reductions made 
to issuers are in fact used to subsequently compensate providers for the loss of cost-sharing 
payments.  Please confirm that these payments are included in the medical loss ratio 
calculation or adjust the medical loss ratio formula to do so. 

 
No 
comments 
filed. 

       

http://www.regulations.gov/#!documentDetail;D=CMS_FRDOC_0001-0964
http://www.regulations.gov/#!documentDetail;D=HHS_FRDOC_0001-0451
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48.b. 

 
Medical Loss Ratio Rebate 
Calculation Report and 
Notices 
 
ACTION: Request for 
Comment 
 
NOTICE: Annual MLR and 
Rebate Calculation Report 
and MLR Rebate Notices 
 
AGENCY: CMS 
 

 
CMS-10418 

 
Issue Date: 
12/4/2012 
 
Due Date: 
2/4/2013 
 
NIHB File Date:  
 
Date of 
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Revision of a 
currently approved collection; Title: Annual MLR and Rebate Calculation Report and MLR 
Rebate Notices; Use: Under Section 2718 of the Affordable Care Act and implementing 
regulation at 45 CFR part 158, a health insurance issuer (issuer) offering group or individual 
health insurance coverage must submit a report to the Secretary concerning the amount the 
issuer spends each year on claims, quality improvement expenses, non-claims costs, federal 
and state taxes and licensing and regulatory fees, and the amount of earned premium. An 
issuer must provide an annual rebate if the amount it spends on certain costs compared to 
its premium revenue (excluding federal and states taxes and licensing and regulatory fees) 
does not meet a certain ratio, referred to as the medical loss ratio (MLR).  
 
NIHB SUMMARY:  Under review. 
 
 
 

 

       

 
49.a. 

 
Reporting and Returns of 
Medicare Overpayments 
 
ACTION: Proposed Rule 
 
NOTICE: Medicare 
Program; Reporting and 
Returning of Overpayments 
 
AGENCY:  CMS 

 
CMS-6037-P 

 
Issue Date: 
2/16/2012 
 
Due Date: 
5:00 pm, 
4/16/2012 
 
NIHB File Date:  
None 
 
Date of 
Subsequent 
Agency Action, 
if any:   
 
 
 
 

  
SUMMARY OF AGENCY ACTION: This proposed rule would require providers and 
suppliers receiving funds under the Medicare program to report and return overpayments by 
the later of the date which is 60 days after the date on which the overpayment was identified; 
or any corresponding cost report is due, if applicable. 
 
NIHB SUMMARY: No analysis prepared. 
  

 
No 
comments 
filed. 
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49.b. 

 
Medicare Credit Balance 
Reporting Requirements  
 
ACTION: Request for 
Comment 
 
NOTICE: Medicare Credit 
Balance Reporting 
Requirements and 
Supporting Regulations 
 
AGENCY: CMS 

 
CMS-838 
  
 

 
Issue Date: 
9/17/2010 
 
Due Date: 
11/16/2010 
 
NIHB File Date:  
None 
 

Date of 
Subsequent 
Agency Action, 
if any:  

 
 

SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Reinstatement 
without change of a previously approved collection; Title: Medicare Credit Balance 
Reporting Requirements and Supporting Regulations in 42 CFR 405.371, 405.378 and 
413.20; Use: ACA authorizes the Secretary to request information from providers which is 
necessary to properly administer the Medicare program, and quarterly credit balance 
reporting is needed to monitor and control the identification and timely collection of improper 
payments. The information obtained from Medicare credit balance reports will be used by the 
contractors to identify and recover outstanding Medicare credit balances and by federal 
enforcement agencies to protect federal funds, as well as identify the causes of credit 
balances and to take corrective action. 
 

NIHB SUMMARY: All Medicare providers must submit credit balance reports quarterly.  The 
information collection in this PRA request will impose no changes to the burden on 
providers.   

 
No 
comments 
filed. 

       

 
50.b. 

 
EHB and QHP Standards 
 
ACTION: Proposed Final 
Rule 
 
NOTICE: Data Collection To 
Support Standards Related 
to Essential Health Benefits; 
Recognition of Entities for 
the Accreditation of Qualified 
Health Plans 
 
AGENCY: CMS 
 

 
CMS-9965-
PF 

 
Issue Date: 
6/5/2012 
 
Due Date: 
7/5/2012 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, 
if any:   
Issued Final 
Rule 7/20/2012 

 SUMMARY OF AGENCY ACTION: This proposed rule includes data reporting standards for 
health plans that represent potential State-specific EHB benchmarks, as described in the 
bulletin released on December 16, 2011. Specifically, the proposed rule would establish that 
issuers of the largest three small group market products in each State must report 
information on covered benefits. 
 

In addition, this rule proposes the first phase of a two-phased approach for recognizing 
accrediting entities to implement the standards established under the Affordable Care Act for 
qualified health plans (QHPs) to be accredited on the basis of local performance by an 
accrediting entity recognized by the Secretary on a timeline established by the Exchange. In 
phase one, the National Committee for Quality Assurance (NCQA) and URAC would be 
recognized as accrediting entities on an interim basis. In phase two, a criteria-based review 
process would be adopted through future rulemaking. 
 

NIHB SUMMARY: None. 
 

SUMMARY OF SUBSEQUENT AGENCY ACTION: This final rule includes data reporting 
standards for health plans that represent potential State-specific benchmark plans. 
Specifically, the final rule establishes that issuers of the largest three small group market 
products in each state report information on covered benefits. 
  

In addition, this rule establishes the first phase of a two-phased approach for recognizing 
accrediting entities to implement the standards established under the Affordable Care Act for 
qualified health plans (QHPs) to be accredited on the basis of local performance by an 
accrediting entity recognized by the Secretary on a timeline established by the Exchange 

 
No 
comments 
filed. 
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and addresses some data sharing and performance requirements of the recognized 
accrediting entities. In phase one, the National Committee for Quality Assurance (NCQA) 
and URAC are recognized as accrediting entities on an interim basis. In phase two, a 
criteria-based review process will be adopted through future rulemaking. 

       

 
50.c. 

 
Model Qualified Health 
Plan Addendum (Indian 
Addendum) 
 
ACTION: Request for 
Comment 
 
NOTICE: Request for Public 
Comment on the Draft 
Model Qualified Health Plan 
Addendum for Indian Health 
Care Providers 
 
AGENCY: CMS/IHS 
 
 

 
CMS/IHS (no 
reference 
number) 

 
Issue Date: 
11/20/2012 
 
Due Date: 
12/19/2012 
 
NIHB File Date: 
Submitted 
12/18/2012 
 
Date of 
Subsequent 
Agency Action, 
if any:  
 

 
 

SUMMARY OF AGENCY ACTION: On November 19, 2012, CMS and IHS jointly issued a 
Dear Tribal Leader letter seeking consultation on the Model Qualified Health Plan (QHP) 
Addendum for Indian health care providers. Written comments are due Wednesday, 
December 19th. Attached is the Dear Tribal Leader letter, the Addendum, and further 
information outlining the purpose and key provisions of the Addendum. A copy of the letter 
will be mailed to all 566 tribes and will be posted on the CMS website at 
http://www.cms.gov/Outreach-and-Education/American-Indian-Alaska-
Native/AIAN/index.html and the IHS website at www.ihs.gov. 
 
The Addendum is designed to facilitate the inclusion of Indian health care providers in the 
QHP provider networks. It was developed in response to comments made during previous 
tribal consultations as well as with input from the CMS Tribal Technical Advisory Group and 
the Indian Health Service. We anticipate that the Addendum will enable QHP issuers to 
contract more efficiently with Indian health care providers to help ensure that American 
Indians and Alaska Natives (AI/AN)s can continue to be served by their Indian provider of 
choice. Although the Model QHP Addendum is not required, CMS will strongly encourage its 
use by QHPs. 
 
NIHB SUMMARY:  This Addendum is a significant step forward in meeting one of the 
objectives in the CMS AI/AN Strategic Plan for 2013-2018, which the TTAG will be 
presenting to you at our meeting February 21, 2013.  The TTAG believes that, as a whole, 
the Model QHP Addendum will help lower barriers to access to QHP provider networks by 
I/T/Us, thereby allowing more meaningful AI/AN participation in the Exchange program.  The 
TTAG agrees with the wording of the draft Model QHP Addendum except in a few specific 
instances as noted below. 
 
CMS indicates it will review QHP certification applications with consideration for I/T/U 
participation in plan networks when it states that "[i]n adhering to QHP certification 
standards, QHP issuers should reach out to I/T/U providers," and that "[a]n important 
consideration in evaluating network adequacy and essential community provider accessibility 
will be the extent to which a QHP includes I/T/U providers and whether it can assure that 
services to AI/ANs will be accessible without unreasonable delay."   

 

http://www.cms.gov/Outreach-and-Education/American-Indian-Alaska-Native/AIAN/index.html
http://www.cms.gov/Outreach-and-Education/American-Indian-Alaska-Native/AIAN/index.html
http://www.ihs.gov/
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While we appreciate this language strongly supporting use of the Addendum, the TTAG 
maintains its position that the QHP Addendum must be required as a condition of QHP 
certification.   The QHP Addendum is modeled on the success of the standardized Indian 
contract addendum used in the Medicare Part D program.  The success of that program is 
due in large part to the fact that CMS made offering to contract using an Indian addendum a 
requirement for all Part D plan providers.  CMS found ample justification for requiring Part D 
plans to offer to contract with I/T/U providers using an Indian addendum. 
 

       

 
50.d. 

 
Data Elements for 
Exchange Application 
 
ACTION: Request for 
Information 
 
NOTICE: Data Collection to 
Support Eligibility 
Determinations for 
Insurance Affordability 
Programs and 
Enrollment through 
Affordable Insurance 
Exchanges, Medicaid and 
Children’s Health Insurance 
Program Agencies 
 
AGENCY: CMS 
 

 
CMS-10440 
 
CMS-10438 

 
Issue Date: 
7/6/2012 
 
Due Date:  
9/4/2012 
 
NIHB File Date: 
9/4/2012 
 
Date of 
Subsequent 
Agency Action, 
if any:   

 
NIHB 
comments: 
 

 
TTAG, 
NPAIHB, 
ANTHC 
submitted 
comments 

 
SUMMARY OF AGENCY ACTION: 4. [Individual Market of Exchange: CMS-10440] Section 
1413 of the Affordable Care Act directs the Secretary of Health and Human Services to 
develop and provide to each State a single, streamlined form that may be used to apply for 
coverage through the Exchange and Insurance Affordability Programs, including Medicaid, 
the Children’s Health Insurance Program (CHIP), and the Basic Health Program, as 
applicable. The application must be structured to maximize an applicant’s ability to complete 
the form satisfactorily, taking into account the characteristics of individuals who qualify for 
the programs. 
 
A State may develop and use its own single streamlined application if approved by the 
Secretary in accordance with section 1413 and if it meets the standards established by the 
Secretary. Section 155.405(a) of the Exchange Final Rule (77 FR 18310) provides more 
detail about the application that must be used by the Exchange to determine eligibility and to 
collect information necessary for enrollment. The regulations in § 435.907 and § 457.330 
establish the requirements for State Medicaid and CHIP agencies related to the use of the 
single streamlined application. CMS is designing the single streamlined application to be a 
dynamic online application that will tailor the amount of data required from an applicant 
based on the applicant’s circumstances and responses to particular questions. The paper 
version of the application will not be able to be tailored in the same way but is being 
designed to collect only the data required to determine eligibility. 
 
NIHB SUMMARY: A key data element is the identification of American Indian and Alaska 
Native persons.  The wording of the question(s) to solicit this information is key.  Related to 
the identification of AI/AN persons is ensuring that AI/AN gain access to the full range of 
Indian-specific benefits and protections.  
 

 
See Table C. 
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50.e. 

 
Initial Plan Data Collection 
to Support QHP 
Certification 
 
ACTION: Request for 
Comment 
 
NOTICE: Initial Plan Data 
Collection to Support 
Qualified Health Plan 
Certification and Other 
Financial Management and 
Exchange Operations 
 
AGENCY: CMS 

 
CMS-10433 

 
Issue Date:  
11/21/2012 
 
Due Date:  
12/21/2012 
 
NIHB File Date: 
None. 
 
Date of 
Subsequent 
Agency Action, 
if any:  
 

 
 

 
SUMMARY OF AGENCY ACTION: Type of Information Collection: New information 
collection; Title: Initial Plan Data Collection to Support Qualified Health Plan (QHP) 
Certification and Other Financial Management and Exchange Operations; Use: To offer 
insurance through an Exchange, a health insurance issuer must have its health plans 
certified as Qualified Health Plans (QHPs) by the Exchange. The Exchange is responsible 
for collecting data and validating that QHPs meet these minimum requirements and other 
requirements, and this information collection will facilitate this process. On July 6, 2012, 
CMS began a 60-day comment period on this information collection, and in response to 
comments received, the agency has worked to address concerns about duplicate data 
collection and clarify the data elements in this collection. 
 
NIHB SUMMARY:  None. 
 

 
See Table C. 

       

 
51. 
 

 
Student Health Insurance 
Coverage 
 
ACTION: Final Rule 
 
NOTICE: Student Health 
Insurance Coverage 
 
AGENCY: CMS 

 
CMS-9981-F 

Issue Date: 
3/21/2012 
 
Due Date:  
None 
 
NIHB File Date:  
None 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 
 
 
 
 
 

  
SUMMARY OF AGENCY ACTION: This final rule establishes requirements for student 
health insurance coverage under the Public Health Service (PHS) Act and the Patient 
Protection and Affordable Care Act (Affordable Care Act). The final rule defines ‘‘student 
health insurance coverage’’ as a type of individual health insurance coverage, and specifies 
that certain PHS Act requirements are inapplicable to this type of individual health insurance 
coverage. This final rule also amends the medical loss ratio and annual limits requirements 
for student health insurance coverage under the PHS Act. Effective Date. This rule is 
effective on April 20, 2012. 
 
NIHB SUMMARY: None. 

 
No 
comments 
filed. 
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52.a. 

 

 
Assess Home Health 
Access 
 
ACTION: Information 
Request  
 
NOTICE: Surveys of 
Physicians and Home 
Health Agencies to Assess 
Access Issues for Specific 
Medicare Beneficiaries as 
Defined in ACA Section 
3131(d) 
 
AGENCY: CMS 

 

CMS-10429 
and CMS-
10185  

 
Issue Date: 
4/18/2012 
 
Due Date:  
6/18/2012  
 
NIHB File Date:  
None 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 
 

  
SUMMARY OF AGENCY ACTION: The information collected is expected to support CMS' 
efforts to improve the home health prospective payment system payment accuracy for 
vulnerable populations and thereby ensure the payment system does not inadvertently 
cause avoidable access problems. The questions are designed to provide insights into 
access issues for vulnerable populations that cannot be learned through analyses of 
administrative data. 
 
NIHB SUMMARY: No analysis prepared. 
 

 
No 
comments 
filed. 

       

 
52.b. 

 
Medicare Home Health 
Payments 
 
ACTION: Proposed Final 
Rule 
 
NOTICE: Medicare: 
Revisions to Home Health 
Prospective Payment 
System rate update for 
calendar year 2013, hospice 
quality reporting 
requirements, etc. 
 
AGENCY: CMS 

 
CMS-1358-
PF 

 
Issue Date: 
7/13/2012 
 
Due Date:  
9/4/2012 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, 
if any: Issued 
Final Rule 
11/8/2012 
 
 

  
SUMMARY OF AGENCY ACTION: Home Health Prospective Payment System (HH PPS) rates, 
including the national standardized 60-day episode rates, the national per-visit rates, the low-
utilization payment amount (LUPA), and outlier payments under the Medicare prospective 
payment system for home health agencies. This rule would update the prospective payment rates 
for CY 2013 using a proposed rebased and revised market basket.  In addition, this rule would 
propose additional regulatory flexibility regarding therapy documentation and reassessments and 
face-to-face encounter requirements, as well as provide an update on the transition plan for ICD–
10 and the home health study concerning home health care access. 
 
This rule also proposes requirements for the hospice quality data reporting program.   
 
In addition, this rule would establish requirements for unannounced, standard and extended 
surveys of home health agencies (HHAs).  This rule also would create a number of possible 
alternative (or intermediate) sanctions on HHAs for failure to comply with Federal requirements in 
place of or in addition to termination of participation in Medicare.  These sanctions could remain 
in effect for maximum of 6 months, until the affected HHA achieved compliance with the HHA 
Conditions of Participation (CoPs) or until termination of its provider agreement. 
 
NIHB SUMMARY: The rule proposed rule would update the Home Health Prospective Payment 
System (HH PPS) rates for CY 2013 using a proposed rebased and revised market basket, or the 

 
No 
comments 
filed. 
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price of goods and services purchased by home health agencies (HHAs) in providing an efficient 
level of home health care services, resulting in a net reduction of 0.1% in payments. Under this 
rule, HHAs would receive a market-basket increase of 2.5 percent, offset by several reductions—
including a decrease required by ACA, a coding offset, and other adjustments—to produce a net 
decrease of 0.10 percent for CY 2013. This could place financial pressure on HHAs. 
 
The rule would allow additional regulatory flexibility regarding therapy documentation and 
reassessments and face-to-face encounter requirements, as well as provide an update on the 
transition plan for ICD–10 and the home health study concerning home health care access. The 
rule would provide more flexibility in certifying need for home health services; Medicare requires 
a face-to-face encounter to certify the need for home health care coverage. Under the rule, CMS 
would modify current regulations to allow a non-physician practitioner (NPP)—such as a 
physician assistant, nurse practitioner, or certified nurse specialist—in acute or post-acute facility 
to perform the face-to-face encounter in collaboration with, or under the supervision of, a 
physician who has privileges and cared for the patient in the acute or post-acute facility, and 
allow the physician to inform the certifying physician of the need for home health care.  
 
The rule also proposes requirements for the Hospice Quality Reporting (HSQR) program. The 
rule does not propose new measures for the program but requests comments on these 
measures:  patients who receive treatment with an opioid and a bowel regimen; pain screening 
and assessment; dyspnea treatment and screening; and family evaluation of hospice care 
(through a survey). HHAs should provide comments on these measures to prevent 
implementation of prohibitive reporting quality requirements. 
 
The rule would establish requirements for unannounced, standard, and extended surveys of 
HHAs and create a number of possible alternative (or intermediate) sanctions on HHAs for failure 
to comply with Federal requirements in place of or in addition to termination of their participation 
in Medicare; these sanctions could remain in effect for a maximum of 6 months, until the affected 
HHA achieved compliance with the Medicare Conditions of Participation (CoPs) or until 
termination of its provider agreement. The 1987 Omnibus Budget Reconciliation Act (OBRA) 
established requirements for surveys of HHAs to determine their compliance with the Medicare 
CoPs and, for HHAs that failed to comply, provided CMS with the authority to terminate their 
participation in Medicare or impose alternative sanctions. This rule would codify into regulation 
longstanding CMS policy. Although many HHAs likely have familiarity with the proposed survey 
requirements and alternative sanctions, if CMS formalizes them, HHAs should monitor their 
implementation closely. 
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52.c. 

 
Medicare Hospice Wage 
Index 
 
ACTION: Notice 
 
NOTICE: Medicare 
Program; Hospice Wage 
Index for Fiscal Year 2013. 
 
AGENCY: CMS 

 
CMS-1434-N 

 
Issue Date: 
7/27/2012 
 
Due Date:  
9/4/2012 
 
NIHB File Date: 
None 
 
Date of 
subsequent 
Agency action, 
if any: 
 

  
SUMMARY OF AGENCY ACTION: This notice sets forth the hospice wage index for fiscal 
year (FY) 2013 and will continue the phase-out of the wage index budget neutrality 
adjustment factor (BNAF), with an additional 15 percent BNAF reduction, for a total BNAF 
reduction through FY 2013 of 55 percent. The BNAF phase-out will continue with successive 
15 percent reductions from FY 2014 through FY 2016. This notice clarifies that providers 
should report additional diagnoses on hospice claims. This notice also updates the public on 
the status of hospice payment reform and the quality reporting program. This notice is 
effective on October 1, 2012. 
 
NIHB SUMMARY: No analysis prepared. 
 
 
 
 

 
No 
comments 
filed. 

       

 
52.d. 

 
Home Health Change of 
Care Notice 
 
ACTION: Request for 
Comment 
 
NOTICE: Home Health 
Change of Care Notice 
 
AGENCY: CMS 

 
CMS-10280 

 
Issue Date: 
12/12/2012 
 
Due Date: 
2/11/2013 
 
NIHB File Date:  
 
Date of 
Subsequent 
Agency Action, 
if any: 
 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: New collection; 
Title: Home Health Change of Care Notice (HHCCN); Use: Home health agencies (HHAs) 
must provide written notice to original Medicare beneficiaries under various circumstances 
involving the initiation, reduction, or termination of services, and the Home Health Advance 
Beneficiary Notice (HHABN) (CMS-R-296) has served as the notice used in these situations. 
In 2006, CMS added three interchangeable option boxes to HHABN: Option Box 1 
addressed liability, Option Box 2 addressed change of care for agency reasons, and Option 
Box 3 addressed change of care due to provider orders. To streamline, reduce, and simplify 
notices issued to Medicare beneficiaries, CMS will replace HHABN Option Box 1 with the 
existing Advanced Beneficiary Notice of Noncoverage (ABN) (CMS-R-131), which providers 
and suppliers other than HHAs use to inform fee for service (FFS) beneficiaries of potential 
liability for certain items/services billed to Medicare. CMS will introduce HHCCN (CMS-
10280) as a separate, distinct document to provide change of care notice in compliance with 
HHA conditions of participation. HHCCN will replace both HHABN Option Box 2 and Option 
Box 3. CMS has designed the single page format of HHCCN to specify whether the change 
of care results from agency reasons or provider orders. 
 
NIHB SUMMARY:  
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53. 

 

 
Certificates of Exemption 
ACTION:  
NOTICE:  
AGENCY: CMS  
 
 
 
 

 
Future 
issuance 
referenced in 
CMS-9989-F  

 
Issue Date: 
[TBD] 
 
Due Date: 
 
NIHB File Date:  
 
Date of 
Subsequent 
Agency Action, 
if any: 
 
 

  
SUMMARY OF AGENCY ACTION:   
 
NIHB SUMMARY:  
 
 
 
 
 
 
 
 
 
 
 
 

 

       

 
54. 

 

 
ESI Coverage Verification 
 
ACTION: Notice 
 
NOTICE: Employer-
Sponsored Coverage 
Verification: Preliminary 
Informational Statement 
 
AGENCY:  CMS  
 

 
CMS 
 
RIN 0938-
ZB09  

 
Issue Date: 
[OMB 
approved  
4/26/2012] 
 
Due Date:  
 
NIHB File Date:  
 
Date of 
Subsequent 
Agency Action, 
if any:   
 
 
 
 
 

  
SUMMARY OF AGENCY ACTION:   
 
NIHB SUMMARY:  
 
 
 
 
 
 
 
 
 
 

 

       

http://www.reginfo.gov/public/do/eAgendaViewRule?pubId=null&RIN=0938-ZB09
http://www.reginfo.gov/public/do/eAgendaViewRule?pubId=null&RIN=0938-ZB09
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56. 

 
Stop-Loss Insurance 
 
ACTION: Request for 
Information 
 
NOTICE: Request for 
Information 
 
AGENCY: CMS/IRS/DoL 
 

 
CMS-9967-
NC 

 
Issue Date: 
5/1/2012 
 
Due Date: 
7/2/2012 
 
NIHB File Date: 
None 
 
Date of 
subsequent 
Agency action, 
if any:  
 

  
SUMMARY OF AGENCY ACTION: This document is a request for information regarding the 
use of stop loss insurance by group health plans and their plan sponsors, with a focus on the 
prevalence and consequences of stop loss insurance at low attachment points. Given the 
limited nature of data available, the Departments of Labor, Health and Human Services 
(HHS), and the Treasury (collectively, the Departments) invite public comments via this 
request for information. 
 
NIHB SUMMARY: No analysis prepared. 

 

 
No 
comments 
filed. 

       

 
57. 

 
Durable Medical 
Equipment 
 
ACTION: Request for 
Comment 
 
NOTICE: Durable Medical 
Equipment, Prosthetics, 
Orthotics and Supplies 
Competitive Bidding 
Program 
 
AGENCY: CMS  

 
CMS-10169 

 
Issue Date: 
5/7/2012; 
7/27/2012 
(revised) 
 
Due Date: 
7/6/2012; 
8/27/2012 
(revised) 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 
 

  
SUMMARY OF AGENCY ACTION: CMS will conduct competitive bidding programs in which 
certain suppliers will receive contracts to provide competitively bid DMEPOS items to 
Medicare beneficiaries in a competitive bidding area (CBA). In 2007, CMS conducted its first 
round of bidding, which was implemented on July 1, 2008.  Section 154 of the 2008 
Medicare Improvements for Patients and Providers Act (MIPPA) subsequently delayed the 
first round of bidding. As required by MIPPA, CMS conducted the competition for the Round 
1 Rebid in 2009. The Round 1 Rebid contract and prices became effective on January 1, 
2011. The Medicare Modernization Act (MMA) requires the Secretary to recomplete 
contracts not less often than once every 3 years; therefore, CMS has begun preparing to re-
compete competitive bidding contracts in the Round 1 Rebid areas. 
 
NIHB SUMMARY: No analysis prepared. 
 

 
No 
comments 
filed. 
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58. 

 
Medicare Hospital 
Conditions of Participation 
 
ACTION: Final Rule 
 
NOTICE: Medicare and 
Medicaid Programs; Reform 
of Hospital and Critical 
Access Hospital Conditions 
of Participation 
 
AGENCY: CMS 

 
CMS-3244-F 

 
Issue Date: 
5/16/2012 
 
Due Date:  
None 
 
NIHB File Date:  
None 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 

  
SUMMARY OF AGENCY ACTION: This final rule revises the requirements that hospitals 
and critical access hospitals (CAHs) must meet to participate in the Medicare and Medicaid 
programs. These changes are an integral part of efforts to reduce procedural burdens on 
providers. 
 
http://www.regulations.gov/#!documentDetail;D=CMS-2011-0160-0463 
 
NIHB SUMMARY: No analysis prepared. 

 

 
No 
comments 
filed. 

       

 
59. 

 
Medicare Provisions to 
Promote Efficiency 
 
ACTION: Final Rule 
 
NOTICE: Medicare and 
Medicaid Provisions to 
Promote Program Efficiency, 
Transparency and Burden 
Reduction 
 
AGENCY: CMS 

 
CMS-9070-F 

 
Issue Date: 
5/16/2012 
 
Due Date:  
None 
 
NIHB File Date:  
None 
 
Date of 
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION: This final rule identifies reforms in Medicare and 
Medicaid regulations that CMS has identified as unnecessary, obsolete, or excessively 
burdensome on health care providers and beneficiaries. This rule increases the ability of 
health care professionals to devote resources to improving patient care, by eliminating or 
reducing requirements that impede quality patient care or that divert providing high quality 
patient care. 
 
http://www.regulations.gov/#!documentDetail;D=CMS_FRDOC_0001-0963 
 
NIHB SUMMARY: No analysis prepared. 

 
 
 
 
 
 
 
 

 

 
No 
comments 
filed. 

       

http://www.regulations.gov/#!documentDetail;D=CMS-2011-0160-0463
http://www.regulations.gov/#!documentDetail;D=CMS_FRDOC_0001-0963
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60.a. 
 

 
Health Insurance Common 
Claims Form 
 
ACTION: Comment 
Request 
 
NOTICE: Agency 
Information Collection 
Activities: Proposed 
Collection; Comment 
Request 
 
AGENCY: CMS 

 
CMS-1500 
(version 
08/05) and 
CMS-1490S 

 
Issue Date: 
5/29/2012 
 
Due Date: 
7/30/2012 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION: The Form CMS–1500 answers the needs of many 
health insurers. It is the basic form prescribed by CMS for the Medicare program for claims 
from physicians and suppliers. The Medicaid State Agencies, CHAMPUS/TriCare, Blue 
Cross/Blue Shield Plans, the Federal Employees Health Benefit Plan, and several private 
health plans also use it; it is the de facto standard ‘‘professional’’ claim form. Medicare 
carriers use the data collected on the CMS–1500 and the CMS–1490S to determine the 
proper amount of reimbursement for Part B medical and other health services (as listed in 
section 1861(s) of the Social Security Act) provided by physicians and suppliers to 
beneficiaries. The CMS–1500 is submitted by physicians/ suppliers for all Part B Medicare. 
Serving as a common claim form, the CMS–1500 can be used by other third party payers 
(commercial and nonprofit health insurers) and other Federal programs (e.g., 
CHAMPUS/TriCare, Railroad Retirement Board (RRB), and Medicaid). 
 
However, as the CMS–1500 displays data items required for other third-party payers in 
addition to Medicare, the form is considered too complex for use by beneficiaries when they 
file their own claims. Therefore, the CMS–1490S (Patient’s Request for Medicare Payment) 
was explicitly developed for easy use by beneficiaries who file their own claims. 
http://www.regulations.gov/#!documentDetail;D=CMS-2012-0089-0001 
 
NIHB SUMMARY:  None. 

 
No 
comments 
filed. 

       

 
60.b. 
 

 
Health Insurance Common 
Claims Form 
 
ACTION: Comment 
Request 
 
NOTICE: Agency 
Information Collection 
Activities: Proposed 
Collection; Comment 
Request 
 
AGENCY: CMS 

 
CMS-1500 
(version 
2/12) 

 
Issue Date: 
5/29/2012 
 
Due Date: 
7/30/2012 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION:  Medicare carriers use the data collected on the CMS–
1500 and the CMS–1490S to determine the proper amount of reimbursement for Part B 
medical and other health services (as listed in section 1861(s) of the Social Security Act) 
provided by physicians and suppliers to beneficiaries. The CMS–1500 is submitted by 
physicians/suppliers for all Part B Medicare. Serving as a common claim form, the CMS–
1500 can be used by other third party payers (commercial and nonprofit health insurers) and 
other Federal programs (e.g., CHAMPUS/TriCare, Railroad Retirement Board (RRB), and 
Medicaid). 
 
However, as the CMS–1500 displays data items required for other third-party payers in 
addition to Medicare, the form is considered too complex for use by beneficiaries when they 
file their own claims. Therefore, the CMS–1490S (Patient’s Request for Medicare Payment) 
was explicitly developed for easy use by beneficiaries who file their own claims. The form 
can be obtained from any Social Security office or Medicare carrier. 

 
No 
comments 
filed. 

http://www.regulations.gov/#!documentDetail;D=CMS-2012-0089-0001
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Most recently, the National Uniform Claim Committee (NUCC) has revised the CMS–1500. 
The NUCC began revision work on the 1500 Claim Form, version 02/12 in 2009. The goal of 
this work was to align the paper form with some of the changes in the electronic Health Care 
Claim: Professional (837), 005010X222 Technical Report Type 3 (5010) and 005010X222A1 
Technical Report Type 3 (5010A1). During the revision work, consideration was given to 
different approaches to revising the form. The NUCC decided to proceed with making ‘‘minor 
changes’’ to the current form, which was defined as no physical changes to the existing form 
lines or underlying layout of the form. Once the CMS–1500 (02/12) has been approved, the 
CMS–1500 (08/05) will be discontinued after a form runoff period during which both the 
CMS–1500 (08/05) and the CMS–1500 (02/12) can be used. 
 
NIHB SUMMARY:  No analysis prepared. 

 
 
 

 
       

 
60.c. 
 

 
Health Insurance Common 
Claims Form 
 
ACTION: Request for 
Comment 
 
NOTICE: Health Insurance 
Common Claims Form and 
Supporting Regulations at 
42 CFR Part 424, Subpart C 
 
AGENCY: CMS 
 
 
 
 
 

 
CMS-1500 
(02/12) and 
CMS-1500 
(08/05) 

 
Issue Date: 
9/21/2012 
 
Due Date: 
10/22/2012 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, 
if any:  

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: New collection; 
Title: Health Insurance Common Claims Form and Supporting Regulations at 42 CFR Part 
424, Subpart C; Use: Medicare carriers use the data collected on CMS-1500 to determine 
the proper amount of reimbursement for Part B medical and other health services (as listed 
in section 1861(s) of the Social Security Act) provided by physicians and suppliers to 
beneficiaries. CMS-1500 (08/05) is submitted by physicians and suppliers for all Part B 
Medicare and can be used by other third-party payers (commercial and nonprofit health 
insurers) and other federal programs. Most recently, the National Uniform Claim Committee 
(NUCC) revised CMS-1500, creating version 02/12. After CMS-1500 (02/12) has been 
approved, CMS-1500 (08/05) will be discontinued after a form runoff period. 
 
NIHB SUMMARY: None. 

 
 
No 
comments 
filed. 
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60.d. 

 

 
Medicare Electronic Data 
Interchange Form 
 
ACTION: Request for 
Comment 
 
NOTICE: Medicare EDI 
Registration and Enrollment 
Form 
 
AGENCY: CMS 
 
 

 
CMS-10164 
  
 

 
Issue Date: 
9/17/2012  
 
Due Date: 
11/16/2012 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, if 
any: 
 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Reinstatement 
with a change of a previously approved collection; Title: Medicare Electronic Data 
Interchange (EDI) Registration and EDI Enrollment Form; Use: The purpose of this collection 
to obtain information that will be subsequently used during transaction exchange for 
identification of Medicare providers/suppliers and authorization of requested EDI functions. 
The EDI Enrollment and the Medicare Registration Forms are completed by Medicare 
providers/suppliers and submitted to Medicare contractors, which would use them for initial 
set-up and maintenance of the access privileges. 
 
NIHB SUMMARY: The information collection in this PRA request is designed to help ensure 
expedient HIPAA standard transactions between Medicare suppliers, providers, and 
contractors. To the extent problems with the current forms, this request offers an opportunity 
to provide comments. Additional review is necessary to identify the scope and determine the 
impact of the proposed changes. 
 
 
 
 
 

 
No 
comments 
filed. 

       

 
60.e. 

 

 
CMS Enterprise Identity 
Management System 
 
ACTION: Request for 
Comment 
 
NOTICE: CMS Enterprise 
Identity Management 
System 
 
AGENCY: CMS 
 

 
CMS-10452  
 

 
Issue Date: 
11/26/2012  
 
Due Date: 
1/25/2013 
 
NIHB File Date:  
 
Date of 
Subsequent 
Agency Action, if 
any: 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: New collection; 
Title: CMS Enterprise Identity Management System; Use: The Enterprise Identity 
Management (EIDM) solution will provide an enterprise-wide solution that will also support 
the CMS goal to improve the Provider and Health Information Exchange experience by 
providing an enterprise-wide set of credentials and single sign-on capability for multiple CMS 
applications. To prove the identity of an individual requesting electronic access to protected 
information or services, CMS will collect a core set of attributes about that individual. The 
information collected will be gathered and used solely by CMS and approved contractor(s) 
and state health insurance exchanges. Information confidentiality will conform to HIPAA and 
FISMA requirements. 
 
NIHB SUMMARY: 
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60.f. 

 
Medicare Part C and Part 
D Data Validation 
 
ACTION: Request for 
Comment 
 
NOTICE: Medicare Part C 
and Part D Data Validation 
 
AGENCY: CMS 

 
CMS-10305 

 
Issue Date: 
12/5/2012  
 
Due Date: 
1/4/2013 
 
NIHB File Date:  
 
Date of 
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Revision of a 
currently approved collection; Title: Medicare Part C and Part D Data Validation (42 CFR 
422.516g and 423.514g); Use: CMS established reporting requirements for Medicare Part C 
and Part D sponsoring organizations (Medicare Advantage Organizations [MAOs], Cost 
Plans, and Medicare Part D sponsors) under the authority described in 42 CFR 422.516(a) 
and 423.514(a), respectively. Under these reporting requirements, each sponsoring 
organization must submit Medicare Part C, Medicare Part D, or Medicare Part C and Part D 
data (depending on the type of contracts they have in place with CMS). For the reported 
data to be useful for monitoring and performance measurement, it must be reliable, valid, 
complete, and comparable among sponsoring organizations. In 2009, CMS developed the 
data validation program as a mechanism to verify the data reported are accurate, valid, and 
reliable. To maintain the independence of the validation process, sponsoring organizations 
do not use their own staff to conduct the data validation. Instead, sponsoring organizations 
are responsible for hiring external, independent data validation contractors (DVCs) who meet 
a minimum set of qualifications and credentials.  
 
CMS developed standards and data validation criteria for specific Medicare Part C and Part 
D reporting requirements that the DVCs use in validating the sponsoring organizations’ data. 
These ‘‘Data Validation Standards.” for each reporting section include standard instructions 
relating to the types of information that should be reviewed, and reporting section criteria 
(MSC) that are aligned with the ‘‘Medicare Part C and Part D Reporting Requirement 
Technical Specifications.’’ Data collected via ‘‘Medicare Part C and Part D Reporting 
Requirements Technical Specifications’’ is an integral resource for oversight, monitoring, 
compliance, and auditing activities necessary to ensure quality provision of the Medicare 
benefits to beneficiaries. CMS uses the data collected through the Medicare Data Validation 
Program to substantiate the data collected via ‘‘Medicare Part C and Part D Reporting 
Requirements Technical Specifications.’’ If CMS detects data anomalies, the CMS division 
with primary responsibility for the applicable reporting requirement assists with determining a 
resolution. 
 
NIHB SUMMARY:  
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61. 

 
Medicaid State 
Disallowance 
 
ACTION: Final Rule 
 
NOTICE: Medicaid and 
Children’s Health Insurance 
Programs; Disallowance of 
Claims for FFP and 
Technical Corrections 
 
AGENCY: CMS 

 
CMS-2292-F 

 
Issue Date: 
5/29/2012 
 
Due Date:  
None 
 
NIHB File Date:  
None 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 

  
SUMMARY OF AGENCY ACTION: This final rule: 

 Implements a new reconsideration process for administrative determinations to 
disallow claims for Federal financial participation (FFP) under title XIX of the Act 
(Medicaid). 

 Lengthens the time States have to credit the Federal government for identified but 
uncollected Medicaid provider overpayments and provide that interest will be due 
on amounts not credited within that time period. 

 Makes conforming changes to the Medicaid and Children's Health Insurance 
Program (CHIP) disallowance process to allow States the option to retain disputed 
Federal funds through the new administrative reconsideration process. 

 Revises installment repayment standards and schedules for States that owe 
significant amounts. 

 Provides that interest charges may accrue during the new administrative 
reconsideration process if a State chooses to retain the funds during that period. 

 Makes a technical correction to reporting requirements for disproportionate share 
hospital payments, revises internal delegations of authority to reflect the term 
“Administrator or current Designee,” removes obsolete language, and corrects 
other technical errors. 

http://www.regulations.gov/#!documentDetail;D=CMS-2011-0118-0006 
 
NIHB SUMMARY: No analysis prepared. 

 
No 
comments 
filed. 

       

 
62. 

 
Medicaid State 
Disallowance 
 
ACTION: Request for 
Comment 
 
NOTICE: External Quality 
Review Protocols. 
 
AGENCY: CMS 

 
CMS-R-305 

Issue Date: 
5/31/2012 
 
Due Date:  
7/2/2012 
 
NIHB File Date:  
None 
 
Date of 
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION: The results of Medicare reviews, Medicare accreditation 
services, and Medicaid external quality reviews will be used by States in assessing the 
quality of care provided to Medicaid beneficiaries by managed care organizations and to 
provide information on the quality of care provided to the general public upon request. 
Protocols 1, 2, 3, 4, 5, 7, and the External Quality Review Background have been revised 
since the publication of the 60-day Federal Register notice on February 17, 2012 (77 FR 
9661). 

 
NIHB SUMMARY: No analysis prepared. 
 

 
No 
comments 
filed. 

       

http://www.regulations.gov/#!documentDetail;D=CMS-2011-0118-0006
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63. 

 
Health Care EFT 
Standards 
 
ACTION: Interim Final 
Rule with Request for 
Comment 
 
NOTICE: Administrative 
Simplification: Adoption of 
Operating Rules for Health 
Care Electronic 
Funds Transfers (EFT) and 
Remittance Advice 
Transactions 
 
AGENCY: HHS 
 
 

 
RIN 0938-
AR01 

 
Issue Date: 
8/10/2012 
 
Due Date:  
10/9/2012 
 
NIHB File Date:   
None 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 

  
SUMMARY OF AGENCY ACTION: The interim final rule implements parts of ACA section 
1104, which requires the adoption of operating rules for the health care electronic funds 
transfers (EFT) and remittance advice transaction. This rule will adopt the Phase III Council 
for Affordable Quality Healthcare (CAQH) Committee on Operating Rules for Information 
Exchange (CORE) EFT & ERA Operating Rule Set, including the CORE v5010 Master 
Companion Guide Template, for the health care EFT and remittance advice transaction, with 
the exception of Requirement 4.2, titled ‘‘Health Care Claim Payment/Advice 
Batch Acknowledgement Requirements,’’ of the Phase III CORE 350 Health Care Claim 
Payment/Advice (835) Infrastructure Rule. 
http://www.regulations.gov/#!documentDetail;D=CMS-2012-0100-0001 
 
NIHB SUMMARY: This interim final rule with comment period implements operating rules for 
health care electronic funds transfers (EFT) and electronic remittance advice (ERA) 
transactions. HHS anticipates that this rule will affect all HIPAA-covered entities, which 
include health care providers that transmit health information in electronic form in connection 
with a transaction for which the Secretary has adopted a standard. Although HHS expects 
health plans to bear most of the costs of implementing of this rule, providers might incur 
some expenses associated with the initial enrollment in EFT and ERA. 

 
No 
comments 
filed. 

       

 
64. 

 
Policy on Conferring with 
Urban Indian 
Organizations 
 
ACTION: Request for 
Comments 
 
NOTICE: Request for 
Comments 
 
AGENCY:  IHS 
 

 
IHS (no 
reference 
number) 

Issue Date: 
7/16/2012 
 

Due Date: 
9/10/2012 
 
ANTHC File 
Date:   
9/10/2012 
(NCUIH also 
filed comments 
9/10/2012) 
 

Date of 
subsequent 
Agency action, 
if any:   

 
ANTHC 
comments: 
 
 

SUMMARY OF AGENCY ACTION: This Notice sets forth the Indian Health Service policy 
for conferring with urban Indian organizations and invites comments within 45 days. In March 
2010, the Indian Health Care Improvement Act was reauthorized and amended as part of the 
Patient Protection and Affordable Care Act, Public Law 111–148, as amended by the Health 
Care and Education Reconciliation Act (together, the Affordable Care Act), Public Law 111–
152. One of the changes made to the IHCIA was to create a new requirement that the IHS 
‘‘confer’’ with UIOs, to the maximum extent practicable, in carrying out the Act as defined by 
the Indian Health Care Improvement Reauthorization and Extension Act, as enacted and 
amended by the Affordable Care Act. 
 
ANTHC SUMMARY: UIOs play an important role in the Indian health system. Many AI/ANs 
were relocated to or have migrated to urban areas where there are no IHS or tribal programs 
to serve them. UIOs play a key role in ensuring that these AI/ANs continue to have access to 
culturally appropriate services and advocacy to assure that their rights as AI/ANs are 
protected. To fulfill these important functions, UIOs must have the opportunity to confer with 
IHS on all issues that might affect their clients and their programs. 

 

See Table C. 

       

http://www.regulations.gov/#!documentDetail;D=CMS-2012-0100-0001
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65. 

 
Health Care Reform 
Insurance Web Portal 
Requirements 
 
ACTION: Request for 
Comments  
 
NOTICE: Health Care 
Reform Insurance Web 
Portal Requirements 
 
AGENCY: CMS 
 

 
CMS-10320 

 
Issue Date: 
8/15/2012 
 
Due Date: 
9/13/2012 
 
TTAG File 
Date:  
9/13/2012 
(ANTHC also 
filed comments 
9/13/2012) 
 
Date of 
Subsequent 
Agency Action, 
if any:   

 
TTAG 
response: 
 
 
 

 

SUMMARY OF AGENCY ACTION: Under Sections 1103 and 10102 of ACA, health insurance 
issuers must provide information quarterly, with www.healthcare.gov reflecting the updated 
information on a periodic schedule during each quarter.  The information will help the public make 
educated decisions about organizations providing private health insurance. 
 
CMS has begun to update a Web portal that would allow State Departments of Insurance and 
issuers to log in using a custom user ID and password validation. States might have to provide 
information on issuers in their states and various Web sites maintained for consumers. The 
issuers will have to provide information on their major medical insurance products and plans, with 
the choice of downloading a basic information template to enter data and uploading into the Web 
portal; manually enter data within the Web portal; or submit .xml files containing their information. 
After states and issuers submit their data, they will receive an email confirming receipt and 
notifying them of any errors.  Issuers must verify and update their information on a quarterly 
basis, and states are asked to verify their information on an annual basis. 
 
TTAG SUMMARY: Through the TTAG ACA subcommittee discussions with CMS/CCIIO, we 
have sought to have CMS establish a Web portal specifically for tribal governments, particularly 
for use in supporting tribal sponsorship of premiums.  This comment request offers an opportunity 
to express this interest formally. 

 

See Table C. 

       

 
66. 

 
Requirements for 
Charitable Hospitals 
 
ACTION: Proposed Rule 
 
NOTICE: Additional 
Requirements for Charitable 
Hospitals 
 
AGENCY: IRS 

 
REG-
130266-11 

 
Issue Date: 
6/26/2012 
 
Due Date:  
9/24/2012 
 
NIHB File Date:   
9/24/2012 
(ANTHC also 
filed comments 
9/24/2012) 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 

 
ANTHC 
response: 
 
 

 
SUMMARY OF AGENCY ACTION: This proposed rule, as required by ACA, provides 
guidance regarding the requirements for charitable hospital organizations relating to financial 
assistance and emergency medical care policies, charges for certain care provided to 
individuals eligible for financial assistance, and billing and collections.  ACA enacted section 
501(r) of the Internal Revenue Code (Code), which adds requirements for hospital 
organizations recognized (or seeking recognition) as tax exempt. Hospital organizations that 
operate more than one hospital facility must meet the requirements of section 501(r) 
separately with respect to each hospital facility to qualify as tax exempt. 
 
This rule provides guidance on the requirements described in section 501(r)(4) through 
501(r)(6) of the Code. Section 501(r)(4) requires a hospital organization to establish a written 
financial assistance policy (FAP) and a written policy relating to emergency medical care. 
This rule describes the information that a hospital facility must include in its FAP and the 
methods it must use to widely publicize its FAP, as well as the information it must include in 
its emergency medical care policy.  
 
Section 501(r)(5)(A) requires a hospital organization to limit amounts charged for emergency 

 
See Table C. 

http://www.healthcare.gov/
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or other medically necessary care provided to individuals eligible for assistance under its 
FAP to not more than the amounts generally billed to individuals who have insurance 
covering such care, and section 501(r)(5)(B) prohibits the use of gross charges.  This rule 
describes how a hospital facility determines the maximum amounts it can charge FAP-
eligible individuals for emergency and other medically necessary care. 
 
Under section 501(r)(6), hospital organizations must make reasonable efforts to determine 
whether an individual is FAP-eligible before engaging in extraordinary collection actions 
(ECAs) against the individual. This rule describes the actions considered “extraordinary 
collection actions” and the “reasonable efforts’’ a hospital facility must make to determine 
FAP-eligibility before engaging in such actions. 
 
In addition, this rule provides guidance on which entities must meet the requirements 
described in section 501(r)(4) through 501(r)(6). This rule does not provide guidance on the 
Community Health Needs Assessment (CHNA) requirements described in section 501(r)(3) 
or on the consequences described in sections 501(r)(1) and 501(r)(2)(B) for failing to satisfy 
the section 501(r) requirements. 
 
NIHB SUMMARY: The proposed rule should expressly clarify that hospitals operated by 
tribes or tribal organizations, even as part of a 501(c)(3) organization, are exempt from their 
application. This treatment is consistent with both current practice and the proposed rule, but 
there is significant benefit in avoiding ambiguity about such matters. 
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67. 

 
State Consumer 
Assistance Grants 
 
ACTION: Request for 
Information 
 
NOTICE: Revision of a 
currently approved 
collection; Consumer 
Assistance Program Grants 
 
AGENCY: CMS 
 

 
CMS-10333 

 
Issue Date: 
7/27/2012 
 
Due Date: 
9/25/2012 
2/7/2013 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, 
if any: Issued 
revision 
12/7/2012 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Revision of a 
currently approved collection; Title: Consumer Assistance Program Grants; Use: Section 
1002 of the Affordable Care Act (ACA) provides for the establishment of consumer 
assistance (or ombudsman) programs (CAPs), starting in FY 2010. Federal grants will 
support CAPs, which will assist consumers with filing complaints and appeals; assist 
consumers with enrollment into health coverage, collect data on consumer inquiries and 
complaints to identify problems in the marketplace; educate consumers on their rights and 
responsibilities; and with the establishment of the new Exchange marketplaces, resolve 
problems with premium credits for Exchange coverage. ACA requires CAPs to report data to 
the Secretary of HHS “on the types of problems and inquiries encountered by consumers” 
(Sec. 2793 (d)).  Analysis of this data reporting will help identify patterns of practice in the 
insurance marketplaces and uncover suspected patterns of noncompliance. HHS must 
share program data reports with the Departments of Labor and Treasury and state 
regulators. Program data also can offer CMS one indication of the effectiveness of state 
enforcement, affording opportunities to provide technical assistance and support to state 
insurance regulators and, in extreme cases, inform the need to trigger federal enforcement. 
 
A summary of how each state or territory will use the new resources can be found at 
http://www.healthcare.gov/news/factsheets/2010/10/capgrants_states.html. 
  
Awards are made to States, and to be eligible to receive a grant, a State shall designate an 
independent office of health insurance consumer assistance, or an ombudsman, that, 
directly or in coordination with State health insurance regulators and consumer assistance 
organizations to collect and report data to the Secretary on the types of problems and 
inquiries encountered by consumers. 
 
NIHB SUMMARY: None. 
 
SUMMARY OF SUBSEQUENT AGENCY ACTION: The 60-day Federal Register notice 
published on July 27, 2012, resulted in 21 comments, the majority of which involved 
feedback on providing CAPs with more flexibility in collecting and reporting data, and CMS 
addressed those comments in this notice. 
 
 
 

 
No 
comments 
filed. 

       

http://www.healthcare.gov/news/factsheets/2010/10/capgrants-states.html
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68. 

 
Security of Electronic 
Health Information 
 
ACTION:  Request for 
Comments 
 
NOTICE: Health Insurance 
Reform: Electronic Security 
Standards  
 
AGENCY: CMS 
 

 
CMS-10149 

 
Issue Date:  
8/31/2012 
 
Due Date:  
10/30/2012 
 
NIHB File Date:   
None 
 
Date of 
Subsequent 
Agency Action, 
if any:   

  
SUMMARY OF AGENCY ACTION: Reinstatement without change of a previously 
approved collection. This information collection corresponds to existing regulations 
establishing standards for the security of electronic protected health information to be 
implemented by health plans, health care clearinghouses and certain health care providers, 
as required under title II, subtitle F, sections 261 through 264 of the Health Insurance 
Portability and Accountability Act of 1996 (HIPAA), Public Law 104–191. The use of the 
security standards improves Federal health programs, private health programs, and the 
effectiveness and efficiency of the health care industry in general by establishing a level of 
protection for certain electronic health information. This information collection request does 
not propose any changes to this information collection related to future modifications of the 
underlying HIPAA security standards. 
 
To obtain copies of the supporting statement and any related forms for the proposed 
paperwork collections referenced above, access CMS’ Web site address at 
http://www.cms.hhs.gov/ Paperwork ReductionActof1995, or Email your request, including 
your address, phone number, OMB number, and CMS document identifier, to 
Paperwork@cms.hhs.gov, or call the Reports Clearance Office on (410) 786-1326. 
 
NIHB SUMMARY:  None.  
 
 

 
No 
comments 
filed. 

       

 
69. 

 
Data Elements for 
Exchange Application 
 
ACTION: Request for 
Information 
 
NOTICE: Data Collection to 
Support Eligibility 
Determinations for 
Insurance Affordability 
Programs and 
Enrollment through 
Affordable Insurance 

 
CMS-10440 
 
CMS-10438 

 
Issue Date: 
7/6/2012 
 
Due Date:  
9/4/2012 
 
NIHB File Date: 
9/4/2012 
 
Date of 
Subsequent 
Agency Action, 
if any:   

 
NIHB 
comments: 
 

 
TTAG, 
NPAIHB, 
ANTHC 
submitted 
comments 

 
SUMMARY OF AGENCY ACTION: 4. [Individual Market of Exchange: CMS-10440] Section 
1413 of the Affordable Care Act directs the Secretary of Health and Human Services to 
develop and provide to each State a single, streamlined form that may be used to apply for 
coverage through the Exchange and Insurance Affordability Programs, including Medicaid, 
the Children’s Health Insurance Program (CHIP), and the Basic Health Program, as 
applicable. The application must be structured to maximize an applicant’s ability to complete 
the form satisfactorily, taking into account the characteristics of individuals who qualify for 
the programs. 
 
A State may develop and use its own single streamlined application if approved by the 
Secretary in accordance with section 1413 and if it meets the standards established by the 
Secretary. Section 155.405(a) of the Exchange Final Rule (77 FR 18310) provides more 
detail about the application that must be used by the Exchange to determine eligibility and to 

 
See Table C. 

http://www.cms.hhs.gov/
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Exchanges, Medicaid and 
Children’s Health Insurance 
Program Agencies 
 
AGENCY: CMS 
 

collect information necessary for enrollment. The regulations in § 435.907 and § 457.330 
establish the requirements for State Medicaid and CHIP agencies related to the use of the 
single streamlined application. CMS is designing the single streamlined application to be a 
dynamic online application that will tailor the amount of data required from an applicant 
based on the applicant’s circumstances and responses to particular questions. The paper 
version of the application will not be able to be tailored in the same way but is being 
designed to collect only the data required to determine eligibility. 
 
NIHB SUMMARY: A key data element is the identification of American Indian and Alaska 
Native persons.  The wording of the question(s) to solicit this information is key.  Related to 
the identification of AI/AN persons is ensuring that AI/AN gain access to the full range of 
Indian-specific benefits and protections.  
 
 

       

 
70.a. 

 
Medicare PFS Rule 
 
ACTION: Proposed Final 
Rule 
 
NOTICE: Medicare: 
Revisions to payment 
policies under physician fee 
schedule, DME face-to-face 
encounters, etc. 
 
AGENCY: CMS 
 

 
CMS-1590-
PFC 
 
 

 
Issue Date: 
7/30/2012 
 
Due Date:  
9/4/2012 
 
ANTHC File 
Date:  
9/4/2012 
 
Date of 
Subsequent 
Agency Action, 
if any:  
Issued Final 
Rule 
11/16/2012 
 
Due Date for 
Final Rule 
(“FC”) 

 
ANTHC 
response: 
 
 
 

 
SUMMARY OF AGENCY ACTION: This major proposed rule addresses changes to the 
physician fee schedule (PFS), payments for Part B drugs, and other Medicare Part B 
payment policies to ensure that payment systems are updated to reflect changes in medical 
practice and the relative value of services. It would also implement provisions of the 
Affordable Care Act by establishing a face-to-face encounter as a condition of payment for 
certain durable medical equipment (DME) items. In addition, it would implement statutory 
changes regarding the termination of non-random prepayment review under the Medicare 
Prescription Drug, Improvement, and Modernization Act of 2003. Finally, this proposed rule 
includes a discussion regarding the Chiropractic Services Demonstration program. 
This rule proposes: 

 To establish payment rates for CY 2013 for the PFS, payments for Part B drugs, 
and other Medicare Part B payment policies to ensure that payment systems are 
updated to reflect changes in medical practice and the relative value of services.  

 To implement provisions of the Affordable Care Act by establishing a face-to-face 
encounter as a condition of payment for certain durable medical equipment (DME) 
items and by removing certain regulations regarding the termination of non-random 
prepayment review. 

 To establish new claims-based data reporting requirements for therapy services to 
implement a provision in the Middle Class Tax Relief and Jobs Creation Act 
(MCTRCA).  

 

 
See Table C. 
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Comments:  
12/31/2012 
 
File Date to 
Subsequent 
Agency Action: 
None.  
 

In addition, this rule proposes: 

 Evaluations of Potentially Misvalued Codes; 

 Additional Multiple Procedure Payment Reductions (MPPR); 

 Expanding Medicare Telehealth Services; 

 Regulatory Changes regarding Payment for Technical Component of Certain 
Physician Pathology Services to Conform to Statute; 

 Primary Care and Care Coordination Service; 

 Payment rates for Newly Covered Preventive Services; 

 Definition of Anesthesia and Related Care in the Certified Registered Nurse 
Anesthetists Benefit; 

 Ordering Requirements for Portable X-ray Services; 

 Updates to the Ambulance Fee Schedule; 

 Part B Drug Payment Rates; 

 Ambulance Coverage-Physician Certification Statement; 

 Updating the Physician Compare Web site, Physician Quality Reporting System, 
Electronic Prescribing (eRx) Incentive Program, and Medicare Shared Savings 
Program; 

 Providing Budget Neutrality Discussion on the Chiropractic Demonstration; 

 Physician Value-Based Payment Modifier and the Physician Feedback Reporting 
Program; 

 Medicare coverage of hepatitis B vaccine; 

 Updating existing standards for e-prescribing under Medicare Part D and lifting the 
LTC Exemption. 

 
ANTHC SUMMARY: This proposed rule impacts a range of services reimbursed under 
Medicare Part B, including adjusting payment rates and altering quality reporting programs.  
The list of the impacted services includes physician services, hospital outpatient and 
ambulatory surgical center services, as well as chiropractic services.  This analysis focuses 
on three of these Medicare reimbursed services: telehealth, durable medical equipment 
(DME), and hepatitis B vaccinations.   
 

1. Medicare telehealth coverage expansion: The proposed addition of alcohol and 
substance abuse intervention services (under certain circumstances) as well as 
several preventive services, including intensive behavioral therapy for obesity, 
should expand the revenue base for telehealth service providers. This proposed 
rule also creates an opportunity to recommend additions to the Medicare List of 
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Telehealth Services, either through this comment process or at a later time. 
2. Face-to-face encounter requirements for certain durable medical equipment (DME) 

items: The expansion of the list of DME items subject to a face-to-face encounter 
might increase the burden on facilities that provide these items. Recommending 
removal of items that create inordinate burdens and modifying requirements for 
face-to-face encounters via telehealth might limit the impact. 

3. Definition of high-risk groups eligible for Medicare coverage of hepatitis B vaccine 
(HBV): Practioners and other individuals coming in contact with the Indian health 
system might have a greater propensity than the general population for being in 
these high-risk groups. 

       

 
70.b. 

 
Medicare Fee-for-Service 
Prepayment Medical 
Review 
 
ACTION: Request for 
Comment 
 
NOTICE: Medicare Fee-for-
Service Prepayment Medical 
Review 
 
AGENCY: CMS 

 
CMS-10417 

Issue Date: 
9/21/2012 
 
Due Date: 
10/22/2012 
 
NIHB File Date:  
None 
 
Date of 
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Extension of a 
currently approved collection; Title: Medicare Fee-for-Service Prepayment Medical Review; 
Use: The information required under this collection is requested by Medicare contractors to 
determine proper payment or if there is a suspicion of fraud. Medicare contractors request 
the information from providers or suppliers submitting claims for payment from the Medicare 
program when data analysis indicates aberrant billing patterns or other information which 
may present a vulnerability to the Medicare program. In addition, CMS seeks comments on 
the information collection burden associated with this request. 
 
NIHB SUMMARY:  None. 
 

 
No 
comments 
filed. 

       

 
71.a. 

 
Medicare PFS Rule 
 
ACTION: Proposed Final 
Rule 
 
NOTICE: Medicare 
Program; End-Stage Renal 
Disease Prospective 
Payment System, Quality 
Incentive Program, and Bad 
Debt Reductions for All 

 
CMS-1352-
PF 
 
 

 
Issue Date: 
7/11/2012 
 
Due Date:  
5:00 pm, 
8/31/2012 
 
NIHB File Date: 
None 
 
Date of 

  
SUMMARY OF AGENCY ACTION: This rule would implement changes to bad debt 
reimbursement for all Medicare providers, suppliers, and other entities eligible to receive bad 
debt.  This rule proposes to update and make revisions to the End-Stage Renal Disease 
(ESRD) prospective payment system (PPS) for calendar year (CY) 2013. This rule also 
proposes to set forth requirements for the ESRD quality incentive program (QIP), including 
for payment year (PY) 2015 and beyond.  Specifically, this rule would: 
 

 Implement statutory changes to the limitations on payments for bad debt 
reimbursement. 

 Make updates to the ERSD PPS in the following areas:  composite and ESRD PPS 
base rate for CY 2013, composite rate drug add-on for CY 2013, market basket 

 
No 
comments 
filed. 
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Medicare Providers 
 
AGENCY: CMS 
 

Subsequent 
Agency Action, 
if any: Issued 
Final Rule 
11/9/2012  

and productivity adjustment, transition budget-neutrality, wage index and wage 
index floor, and outlier policy. 

 Continue some of the previous ESRD QIP measures, add new measures, and 
expand the scope of some of the existing measures, as well as establish CY 2013 
as the performance period for the PY 2015 ESRD QIP, establish performance 
standards for each measure, and adopt scoring and payment reduction 
methodologies that are similar to those finalized for the PY 2014 ESRD QIP. 

 
NIHB SUMMARY: The proposed rule would implement changes to Medicare bad debt 
reimbursement for all providers, suppliers, and other entities eligible to receive bad debt 
payments.  Although the payment adjustment percentages in the authorizing law are “self-
implementing,” CMS seeks comments on the accompanying proposed regulatory changes.  
For example, bad debt payments currently are treated as allowable costs; under the rule, 
bad debts are deductions from revenue and are not to be included in allowable costs. For 
typical Medicare providers that receive bad debt payments, this rule would impose 
reductions in revenues. 
 
The rule also would update the Medicare end-stage renal disease (ESRD) prospective 
payment system (PPS) in the following areas—composite and ESRD PPS base rate for CY 
2013, composite rate drug add-on for CY 2013, market basket and productivity adjustment, 
transition budget-neutrality, wage index and wage index floor, and outlier policy—as well as 
revise provisions in the ESRD quality incentive program (QIP). 

       

 
71.b. 

 

Medicare Beneficiaries 
with End-Stage Renal 
Disease 
 

ACTION: Request for 
Comment 
 

NOTICE: Evaluation of 
Patient Satisfaction and 
Experience of Care for 
Medicare Beneficiaries with 
ESRD 
 

AGENCY: CMS 
 

 
CMS-10425 
  
 

 

Issue Date: 
9/21/2012 
 
Due Date: 
10/22/2012 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, 
if any: 

 
 

SUMMARY OF AGENCY ACTION: Type of Information Collection Request: New collection; 
Title: Evaluation of Patient Satisfaction and Experience of Care for Medicare Beneficiaries 
with End-Stage Renal Disease (ESRD): Impact of the ESRD Prospective Payment System 
(PPS) and ESRD Quality Incentive Program (QIP); Use: CMS seeks OMB approval to collect 
information to determine the effect of the final rule establishing the ESRD PPS/QIP on 
Medicare beneficiary satisfaction and experience of care in terms of access to services, 
quality of care, outcomes, and cost through telephone surveys with ESRD beneficiaries and 
through interviews with key stakeholders in the renal health care community. 
 
NIHB SUMMARY:  None. 
 

 
No 
comments 
filed. 
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72. 

 
Medicare Skilled Nursing 
Facility Payments 
 
ACTION: Notice 
 
NOTICE: Medicare: 
Prospective Payment 
System and Consolidated 
Billing for Skilled Nursing 
Facilities for FY 2013 
 
AGENCY: CMS 
 
 
 

 
CMS-1432-N 
 
 

 
Issue Date:  
8/2/2012 
 
Due Date:  
None 
 
NIHB File Date:  
None 
 
Date of 
Subsequent 
Agency Action, 
if any:  
 

  
SUMMARY OF AGENCY ACTION: This notice updates the payment rates used under the 
prospective payment system (PPS) for skilled nursing facilities (SNFs), for fiscal year (FY) 
2013. 
 
NIHB SUMMARY: None. 
 

 
No 
comments 
filed. 

       

 
73. 

 
Medicare Inpatient 
Psychiatric Rates 
 
ACTION: Notice 
 
NOTICE: Medicare: 
Inpatient Psychiatric 
Facilities Prospective 
Payment System--Update 
for Fiscal Year Beginning 
October 1, 2012 (FY 2013) 
 
AGENCY: CMS 

 
CMS-1440-N 

 
Issue Date: 
8/7/2012 
 
Due Date:  
None 
 
NIHB File Date: 
None 
 
Date of 
subsequent 
Agency action, 
if any: 
 

  
SUMMARY OF AGENCY ACTION: This notice updates the prospective payment rates for 
Medicare inpatient hospital services provided by inpatient psychiatric facilities (IPFs).  These 
changes are applicable to IPF discharges occurring during the fiscal year (FY) beginning 
October 1, 2012 through September 30, 2013. 
 
NIHB SUMMARY: No analysis prepared. 
 
 
 
 
 
 
 
 
 
 
 
 

 
No 
comments 
filed. 
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74. 

 
Beat Down Blood 
Pressure Challenge 
 
ACTION: Notice 
 
NOTICE: Announcement of 
Requirements and 
Registration for Beat Down 
Blood Pressure Challenge 
 
AGENCY: ONC, HHS 
 
http://www.gpo.gov/fdsys/pk
g/FR-2012-03-23/html/2012-
6979.htm 

 
ONC (no 
reference 
number) 

 
Issue Date: 
3/23/2012 
 
Due Date:  
None 
 
NIHB File Date:  
None 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 

  
SUMMARY OF AGENCY ACTION: The Office of the National Coordinator for Health 
Information Technology (ONC), in partnership with Million Hearts, an HHS initiative to 
prevent a million heart attacks and strokes in five years, announces the launch of the Beat 
Down Blood Pressure Video Challenge. This challenge is an open call for the public to 
create and submit short, compelling videos sharing how they use health IT or consumer e-
health tools to manage high blood pressure. Health care providers are also encouraged to 
apply to demonstrate how they use electronic health records and other health IT to manage 
their patients' high blood pressure. This is the second in a series of Health IT video contests 
that will occur throughout 2012. The goal of this video contest series is to generate content 
that will be used to motivate and inspire others to leverage technology to be more engaged 
partners in improving their health and health care. Each challenge will be a call to action for 
members of the public to create a short video clip [2 minutes or less] on a particular theme, 
and will award cash prizes to winners in several categories.  Effective March 21, 2012. 
 
NIHB SUMMARY: None. 

 
No 
comments 
filed. 

       

 
75. 

 
Indian Tribal Government 
Plan 
 
ACTION: Request for 
Comments 
 
NOTICE: Determination of 
Governmental Plan Status 
 
AGENCY: IRS  
 
https://www.federalregister.g
ov/articles/2011/12/08/2011-
31463/indian-tribal-
governmental-plans-
correction 

 
IRS REG–
133223–08 
 

 
Issue Date: 
3/8/2012 
 
Due Date:  
6/2012 
 
NIHB File Date:  
None 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 

  
SUMMARY OF AGENCY ACTION: In the underlying IRS action for REG-133223-08, the 
Treasury Department and IRS anticipate issuing regulations under section 414(d) of the 
Internal Revenue Code (Code) to define the term ‘‘governmental plan.’’ This document 
describes the rules the Treasury Department and IRS are considering proposing relating to 
the determination of whether a plan of an Indian tribal government is a governmental plan 
within the meaning of section 414(d) and contains an appendix that includes a draft notice of 
proposed rulemaking on which the Treasury Department and IRS invite comments from the 
public. The document was initially published in the Federal Register on Tuesday, November 
8, 2011 (76 FR 69188). 

 
This document applies to sponsors of, and participants and beneficiaries in, employee 
benefit plans of Indian tribal governments. 
 
NIHB SUMMARY: The Treasury Department and IRS anticipated issuing regulations under 
section 414(d) of the Internal Revenue Code (Code) to define the term “governmental plan.” 
This proposed rule would provide guidance relating to the determination of whether a plan of 
an Indian tribal government (ITG), a subdivision of an ITG, or an agency or instrumentality of 
either of these constitutes a governmental plan within the meaning of section 414(d). This 
rule applies to sponsors of, and participants and beneficiaries in, employee benefit plans of 

 
No 
comments 
filed. 

http://www.gpo.gov/fdsys/pkg/FR-2012-03-23/html/2012-6979.htm
http://www.gpo.gov/fdsys/pkg/FR-2012-03-23/html/2012-6979.htm
http://www.gpo.gov/fdsys/pkg/FR-2012-03-23/html/2012-6979.htm
https://www.federalregister.gov/articles/2011/12/08/2011-31463/indian-tribal-governmental-plans-correction
https://www.federalregister.gov/articles/2011/12/08/2011-31463/indian-tribal-governmental-plans-correction
https://www.federalregister.gov/articles/2011/12/08/2011-31463/indian-tribal-governmental-plans-correction
https://www.federalregister.gov/articles/2011/12/08/2011-31463/indian-tribal-governmental-plans-correction
https://www.federalregister.gov/articles/2011/12/08/2011-31463/indian-tribal-governmental-plans-correction
https://www.federalregister.gov/citation/76-FR-69188


TABLE B:  SUMMARY OF NOTICES & REGULATIONS 
UPDATED THROUGH 12/31/2012 

 

National Indian Health Board, Regulation Review and Impact Analysis Report  Page 124 of 160    12/31/2012 

Ref. 
# 

Short Title/Current Status 
of Regulation/Title/ 

Agency 
File Code 

Issue Date; 
Due Date & 

File Date 

NIHB 
Response 

Brief Summary of Proposed Agency Action 
and Summary of NIHB Analysis 

NIHB Recs. 

Indian tribal governments. 
 
Governmental plans are subject to different rules than retirement plans of non-governmental 
employers. Governmental plans are excluded from the provisions of titles I and IV of ERISA. 
In addition, governmental plans receive special treatment under the Code. They are exempt 
from certain qualification requirements and considered to satisfy certain other qualification 
requirements under certain conditions.  As a result, the determination of whether an ITG plan 
is a governmental ITG plan is essential in ensuring compliance with the qualified plan rules 
because an ITG must be able to ascertain which of its plans are governmental plans under 
section 414(d) and which of its plans must comply with the requirements for a plan that is not 
a governmental plan. 
 

This rule would define a governmental ITG plan as any plan established and maintained by 
an Indian tribal government, a subdivision of an Indian tribal government, or an agency or 
instrumentality of either of, in which all participants are employees substantially all of whose 
services are in the performance of governmental activities.  This rule would define a 
commercial ITG plan as a plan in which any participants are employees who perform 
substantial services in a commercial activity, such as a hotel, casino, service station, 
convenience store, or marina.  In addition, this rule would define a commercial ITG plan as a 
plan in which any participants are not employees of an ITG. 
 

This rule also provides guidance for determining whether activities are governmental or 
commercial, as well as determining whether employees covered by an ITG plan are 
employees who perform substantially all of their services in activities that are governmental. 

       

 
76. 

 

Tribal Self-Governance 
Program 
 

ACTION: New-Limited 
Competition 
 

NOTICE: Funding 
Opportunity: Tribal Self-
Governance Program; 
Planning Cooperative 
Agreement 
 
AGENCY: IHS 

 
HHS-2012- 
 
IHS-TSGP-
0001 
 

 

Issue Date: 
8/8/2012 
 
Due Date: 
9/9/2012 
 

NIHB File Date: 
None 
 

Date of 
Subsequent 
Agency Action, 
if any: 

 
 

SUMMARY OF AGENCY ACTION: Under the Tribal Self-Governance Program (TSGP), 
Tribes negotiate with IHS to assume IHS programs, services, functions, and activities 
(PSFAs), or portions thereof, to manage them to best fit their Tribal communities. 
Participation in TSGP is one of three ways that Tribes can choose to obtain health care from 
the Federal Government for their members. The purpose of this Planning Cooperative 
Agreement is to provide resources to Tribes interested in participating in TSGP. 
http://www.regulations.gov/#!documentDetail;D=IHS_FRDOC_0001-0142 
 
NIHB SUMMARY: No analysis prepared. 

 
No 
comments 
filed. 

       

http://www.regulations.gov/#!documentDetail;D=IHS_FRDOC_0001-0142
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77. 

 
Unique Plan Identifiers 
 
ACTION: Final Rule 
 
NOTICE: Administrative 
Simplification: Adoption of a 
Standard for a Unique 
Health Plan Identifier; 
Addition to the National 
Provider Identifier 
Requirements; and a 
Change to the Compliance 
Date for the International 
Classification of Diseases, 
10th Edition (ICD-10-CM 
and ICD-10-PCS) Medical 
Data Code Sets; Final Rule 
 
AGENCY: CMS 
 

 
CMS-0040-F 
 
CMS-0040-
CN 

 
Issue Date: 
9/5/2012 
 
Due Date: 
None 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, 
if any: Issued 
correction 
10/4/2012 
 

  
SUMMARY OF AGENCY ACTION: This final rule: 
 

 Adopts the standard for a national unique health plan identifier (HPID) and 
establishes requirements for the implementation of HPID. 

 Adopts a data element that will serve as another entity identifier (OEID)--an 
identifier for entities that are not health plans, health care providers, or individuals, 
but that need to be identified in standard transactions. 

 Specifies the circumstances under which an organization covered health care 
provider must require certain non-covered individual health care providers who are 
prescribers to obtain and disclose a National Provider Identifier (NPI). 

 Changes the compliance date for the International Classification of Diseases, 10th 
Revision, Clinical Modification (ICD-10-CM) for diagnosis coding, including the 
Official ICD-10-CM Guidelines for Coding and Reporting, and the International 
Classification of Diseases, 10th Revision, Procedure Coding System (ICD-10-PCS) 
for inpatient hospital procedure coding, including the Official ICD-10-PCS 
Guidelines for Coding and Reporting, from October 1, 2013 to October 1, 2014. 
 

http://www.regulations.gov/#!documentDetail;D=CMS-2012-0043-0201 
 
NIHB SUMMARY: For purposes of tribal sponsorship of an AI/AN’s plan premium, a unique 
identifier may be useful for identifying the tribal sponsor. 

 
No 
comments 
filed. 

       

 
78. 

 
Hospice Services 
 
ACTION: Final Rule 
 
NOTICE: Requirements for 
Long-term Care Facilities: 
Hospice Services 
 
AGENCY: CMS 
 

 
CMS-3140-F 

 
Issue Date: 
[Pending at 
OMB as of 
12/2/2011] 
 
Due Date:  
NIHB File Date:  
Date of 
Subsequent 
Agency Action, 
if any: 
 

  
SUMMARY OF AGENCY ACTION:  
 
NIHB SUMMARY:  
 
 
 
 
 
 
 
 

 

       

http://www.regulations.gov/#!documentDetail;D=CMS-2012-0043-0201
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79. 

 
Fiscal Soundness 
Reporting Requirements 
 
ACTION: Request for 
Comments 
 
NOTICE: Fiscal Soundness 
Reporting Requirements  
 
AGENCY: CMS, HHS 
  

 
CMS-906 

 
Issue Date: 
9/4/2012 
 
Due Date: 
11/5/2012 
1/22/2013 
 
NIHB File Date: 
 
Date of 
Subsequent 
Agency Action, 
if any: Issued 
revision 
12/21/2012 

 
 

 
SUMMARY OF AGENCY ACTION: Revision of a currently approved collection. The Centers 
for Medicare and Medicaid Services (CMS) is assigned responsibility for overseeing the on-
going financial performance for all Medicare Advantage Organizations (MAO), Prescription 
Drug Plan (PDP) sponsors and Program of All-Inclusive Care for the Elderly (PACE) 
organizations. Specifically, CMS needs the requested collection of information to establish 
that contracting entities within those programs maintain fiscally sound organizations. 
 
NIHB SUMMARY: None. 
 
SUMMARY OF SUBSEQUENT AGENCY ACTION: The revised fiscal soundness reporting 
form combines MAO, PDP, 1876 Cost Plans, Demonstration Plans, and PACE 
organizations. Entities contracting in these programs currently submit all of the 
documentation requested. Specifically, all contracting organizations must submit annual 
independently audited financial statements one time per year. MAOs with a net loss, a 
negative net worth, or both must file three quarterly statements. Currently, approximately 44 
MAOs file quarterly financial statements. PDPs also must file three unaudited quarterly 
financial statements. PACE organizations must file 3 quarterly financial statements for the 
first three years in the program, and PACE organizations with a net loss, a negative net 
worth, or both must file statements as well. The revised information request includes one 
additional data element for PACE organizations, Total Subordinated Liabilities. 

 
No 
comments 
filed. 

       

 
80.a. 

 
Notice of Denial of Medical 
Coverage (or Payment) 
 
ACTION: Request for 
Comments 
 
NOTICE: Notice of Denial of 
Medical Coverage (or 
Payment) 
 
AGENCY: CMS, HHS 
  

 
CMS-10003 

 
Issue Date: 
9/7/2012 
 
Due Date: 
11/6/2012 
 
TTAG/NIHB 
File Date: 
11/6/2012 
(ANTHC also 
filed comments 
11/6/2012) 
 
Date of 

 
ANTHC 
response: 
 

 

 

SUMMARY OF AGENCY ACTION: Revision of a currently approved collection. Section 
1852(g)(1)(B) of the Social Security Act (SSA) requires Medicare health plans to provide 
enrollees with a written notice in understandable language that explains the reasons for 
denying a request for a service or payment for a service the enrollee has already received. 
This notice also must include a description of the applicable appeals processes. Section 
1932 of SSA sets forth requirements for Medicaid managed care plans, including beneficiary 
protections related to appealing a denial of coverage or payment. This notice combines the 
existing Notice of Denial of Medicare Coverage with the Notice of Denial of Payment and 
includes optional language to be used in cases where a Medicare health plan enrollee also 
receives full Medicaid benefits that are being managed by the Medicare health plan. 
 

http://www.regulations.gov/#!documentDetail;D=CMS_FRDOC_0001-1048 
 
TTAG SUMMARY: The majority of claims filed by Indian Health Care Providers under 
Medicare and Medicaid involve direct fee-for-service reimbursement from the Federal 

 
See Table C. 

http://www.regulations.gov/#!documentDetail;D=CMS_FRDOC_0001-1048
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Subsequent 
Agency Action, 
if any: 
 

program and not private managed care plans. However, private plan participation by 
enrollees, and by Indian Health Care Providers, is growing under Medicare and Medicaid, 
and the proposed Notice of Denial of Medical Coverage (or Payment) will have increasing 
importance for Indian Health Care Providers. In addition, the guidance provided by CMS 
through CMS-10003 also might inform future guidance from the Secretary of HHS with 
regard to denials of coverage or payment, and any corresponding appeals, issued by health 
plans operating in health insurance exchanges (Exchanges) established under the 
Affordable Care Act (ACA). 
 

Indian Health Care Providers have experienced significantly higher coverage and payment 
denial rates than the average rates cited by CMS. A significant source of these denials is a 
lack of understanding on the part of private health plans of the applicability of IHCIA § 206 . 
IHCIA § 206 requires health plans to pay Indian Health Care Providers for health services 
rendered to enrolled individuals, whether the Indian Health Care Provider is or is not an in-
network provider. 
 

NIHB recommends changes that will reduce unwarranted denials of coverage and payment 
and a reduction in the corresponding need for appeals.  In addition, NIHB recommends 
changes to decrease the burden on patients and their providers in filing an appeal, as well 
as improve compliance with filing required information. 

       

 
80.b. 

 
Advanced Beneficiary 
Notice of Noncoverage 
 
ACTION: Request for 
Comment 
 
NOTICE: Advance 
Beneficiary Notice of 
Noncoverage 
 
AGENCY: CMS, HHS 
 

 
CMS-R-131 

 
Issue Date: 
12/12/2012 
 
Due Date: 
2/11/2013 
 
NIHB File Date: 
 
Date of 
Subsequent 
Agency Action, 
if any: 

 
 

SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Revision of a 
currently approved collection; Title: Advance Beneficiary Notice of Noncoverage (ABN); Use: 
Certain Medicare providers and suppliers use the Advanced Beneficiary Notice of 
Noncoverage (ABN) (CMS-R-131) to inform fee for service (FFS) beneficiaries of potential 
liability for certain items/services billed to the program. Under section 1879 of the Social 
Security Act, Medicare beneficiaries can have financially responsibility for items or services 
usually covered under the program, but denied in an individual case under specific statutory 
exclusions, if beneficiaries are informed that Medicare likely will deny payment prior to 
furnishing the items or services. When required, Part B paid physicians, providers (including 
institutional providers, such as outpatient hospitals), practitioners (such as chiropractors), 
and suppliers, as well as hospice providers and Religious Non-Medical Health Care 
Institutions paid under Part A, deliver ABN. The revised ABN in this information collection 
request incorporates expanded use by HHAs, with no substantive changes to the form or 
changes that will affect existing ABN users. 
 
NIHB SUMMARY: 
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81. 

 
Program Efficiency, 
Transparency, and Burden 
Reduction 
 
ACTION: Proposed Rule 
 
NOTICE: Part II--Regulatory 
Provisions To Promote 
Program Efficiency, 
Transparency, and Burden 
Reduction 
 
AGENCY: CMS, HHS 
  

 
CMS-1367-P 

 
Issue Date: 
[Pending at 
OMB since 
8/2/2012] 
 
Due Date: 
 
NIHB File Date: 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 
 
 
 

  
SUMMARY OF AGENCY ACTION:  
 
NIHB SUMMARY:  

 

       

 
82. 

 
HIPAA Rules 
 
ACTION: Final Rule 
 
NOTICE: Modifications to 
the HIPAA Privacy, Security, 
Enforcement, and Breach 
Notification Rules 
  
AGENCY: Office of Civil 
Rights, HHS 
  

 
HHS 
 
RIN 0945-
AA03 

 
Issue Date: 
[Pending at 
OMB since 
3/24/2012] 
 
Due Date: 
 
NIHB File Date: 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 
 
 

  
SUMMARY OF AGENCY ACTION:  
 
NIHB SUMMARY: 
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83. 

 
Medicaid Statistical 
Information System 
  
ACTION: Request for 
Comment 
 
NOTICE: Medicaid 
Statistical Information 
System 
 
AGENCY: CMS 

 
CMS-R-284 

 
Issue Date: 
8/15/2012 
 
Due Date: 
10/15/2012 
11/19/2012 
1/2/2013 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Action, if any: 
Issued extension 
without change 
10/19/2012; 
issued revision 
12/3/2012 
 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Extension 
without change of a currently approved collection; Title: Medicaid Statistical Information 
System (MSIS); Use: MSIS is used by states and other jurisdictions to report fundamental 
statistical data on the operation of their Medicaid program. The data provides the only 
national level information available on enrollees, beneficiaries, and expenditures. It also 
provides the only national level information available on Medicaid utilization. This information 
is the basis for analyses and for cost savings estimates for the Department’s cost sharing 
legislative initiatives to the Congress. The data is also crucial to CMS and HHS actuarial 
forecasts. 
 
NIHB SUMMARY: None. 
 
SUMMARY OF SUBSEQUENT AGENCY ACTION: Type of Information Collection Request: 
Revision of a currently approved collection; Title: Medicaid Statistical Information System 
(MSIS); Use: CMS requests OMB approval for the collection of additional MSIS data for a 
new Transformed Medicaid Statistical Information System (T-MSIS) data collection. This 
information collection would enable states to continue to fulfill their Medicaid data reporting 
requirements in parallel from 2013 through 2016 and reduce the burden on states by: 
eliminating multiple disparate requests for data, allowing states to have one consolidated 
reporting requirement, and helping states better perform their responsibilities of Medicaid 
and CHIP program oversight, administration, and program integrity. Subsequent to the 
publication of the 60-day Federal Register notice on August 15, 2012, T-MSIS has been 
added to the corresponding PRA package to offer CMS and state partners robust, up-to-
date, and current information to be able to: 
 

 View how each state and the district implements their programs; 

 Compare the delivery of programs across authorities/states; 

 Assess the impact of service options on beneficiary outcomes and expenditures; 

 Examine the enrollment, service provision, and expenditure experience of 
providers who participate in CMS programs (as well as in Medicare); 

 Examine beneficiary activity such as application and enrollment history, services 
received, appropriateness of services received based on enrollment status and 
applicable statutory authority; 

 Use informatics to improve program oversight and inform future policy and 
operational decisions; and 

 
No 
comments 
filed. 
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 Answer key Medicaid and CHIP program questions. 
 

T-MSIS will remove current multiple reporting for similar data by the state to CMS. Although 
T-MSIS will report more frequently (monthly vs. quarterly), the amount of data collected 
through the expanded dataset will enable efficient processing to more efficiently satisfy data 
collection needs, thus eliminating additional similar duplicate current reporting processes. 

       

 
84.  

 

 
Monthly State File of Dual 
Eligible Enrollees 
  
ACTION: Request for 
Comment 
 
NOTICE: Monthly State File 
of Medicaid/Medicare Dual 
Eligible Enrollees 
 
AGENCY: CMS 

 
CMS-10143 

 

Issue Date: 
9/17/2012 
 
Due Date: 
11/16/2012 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, if 
any:  

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Reinstatement 
without change of a previously approved collection; Title: Monthly State File of 
Medicaid/Medicare Dual Eligible Enrollees; Use: The monthly data file is provided to CMS by 
states on dually eligible Medicaid and Medicare beneficiaries, listing the individuals on the 
Medicaid eligibility file, their Medicare status and other information needed to establish 
subsidy level, such as income and institutional status. The file will be used to count the exact 
number of individuals who should be included in the phased-down state contribution 
calculation that month. 
 
NIHB SUMMARY: No comments filed. 
 
 

 
No 
comments 
filed. 

       

 
85.  

 

 
Medicaid Incentives for 
Prevention of Chronic 
Diseases 
 
ACTION: Request for 
Comment 
 
NOTICE: Minimum Data Set 
for MIPCD Program 
Grantees 
 
AGENCY: CMS 

 
CMS-10444 

 
Issue Date: 
10/19/2012 
 
Due Date: 
11/19/2012 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, 
if any:  

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: New collection; 
Title: Minimum Data Set for Medicaid Incentives for Prevention of Chronic Diseases Program 
Grantees; Use: The Medicaid Incentives for Prevention of Chronic Diseases (MIPCD) 
demonstration program provides grants to states to implement programs that provide 
incentives to Medicaid beneficiaries of all ages who participate in prevention programs and 
demonstrate changes in health risk and outcomes, including the adoption of healthy 
behaviors. The proposed information collection, the MIPCD Minimum Data Set (MDS), is 
intended to collect data for program performance monitoring and evaluation. The MDS is a 
secondary data collection that assembles information already collected by grantees in the 
course of tracking beneficiary participation and outcomes and performing their own 
evaluation activities. 
 
NIHB SUMMARY: No comments filed. 
 

 
No 
comments 
filed. 
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86.  

 

 
Community Health 
Accreditation Program for 
Hospices 
 
ACTION: Final Notice 
 
NOTICE: Medicare and 
Medicaid CHAP for 
Continued Deeming 
Authority for Hospices 
 
AGENCY: CMS 

 
CMS-3266-
FN 

 
Issue Date: 
10/19/2012 
 
Due Date: 
None 
 
NIHB File Date:  
Date of  
 
Subsequent 
Agency Action, 
if any:  

  
SUMMARY OF AGENCY ACTION: This final notice announces approval of the Community 
Health Accreditation Program (CHAP) for continued recognition as a national accrediting 
organization for hospices that wish to participate in the Medicare or Medicaid programs. A 
hospice that participates in Medicaid must also meet the Medicare conditions of participation 
(CoPs) as referenced in CMS regulations. 
 
NIHB SUMMARY:  None. 
 
 
 
 
 
 
 
 

 

No 
comments 
filed. 

       

 
88.  

 

 
Early Retiree Reinsurance 
Program Survey 
 
ACTION: Request for 
Comment 
 
NOTICE: Early Retiree 
Reinsurance Program 
Survey of Plan Sponsors 
 
AGENCY: CMS 

 
CMS-10408 

 
Issue Date: 
9/28/2012 
 
Due Date: 
11/27/2012 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, 
if any:  

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Reinstatement 
with change of a previously approved collection; Title: Early Retiree Reinsurance Program 
Survey of Plan Sponsors; Use: Under the Affordable Care Act, employment-based plans that 
offer health coverage to early retirees and their spouses, surviving spouses, and dependents 
are eligible to receive tax-free reimbursement for a portion of the costs of health benefits 
provided to such individuals, and the Secretary of HHS must develop a mechanism to 
monitor the appropriate use of such funds. The survey that is the subject of this information 
collection package is part of that mechanism. 
 
NIHB SUMMARY: No comments filed. 
 
 
 
 
 
 
 
 

 
No 
comments 
filed. 
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89.  

 
Notice of Benefit and 
Payment Parameters for 
2014 
 
ACTION: Proposed Rule 
 
NOTICE: Patient Protection 
and Affordable Care Act; 
HHS Notice of Benefit and 
Payment Parameters for 
2014 
 
AGENCY: CMS 

 
CMS-9964-P  

 
Issue Date: 
12/7/2012 
 
Due Date: 
12/31/2012 
 
TTAG File 
Date:  
12/31/2012 
 
Date of 
Subsequent 
Agency Action, 
if any:  

 
TTAG 
response: 
 

 
SUMMARY OF AGENCY ACTION: This proposed rule provides further detail and 
parameters related to: the risk adjustment, reinsurance, and risk corridors programs; cost-
sharing reductions; user fees for a Federally facilitated Exchange; advance payments of the 
premium tax credit; a Federally facilitated Small Business Health Option Program; and the 
medical loss ratio program. The cost-sharing reductions and advanced payments of the 
premium tax credit, combined with new insurance market reforms, will significantly increase 
the number of individuals with health insurance coverage, particularly in the individual 
market. The premium stabilization programs--risk adjustment, reinsurance, and risk 
corridors--will protect against adverse selection in the newly enrolled population. These 
programs, in combination with the medical loss ratio program and market reforms extending 
guaranteed availability (also known as guaranteed issue) protections and prohibiting the use 
of factors such as health status, medical history, gender, and industry of employment to set 
premium rates, will help to ensure that every American has access to high-quality, affordable 
health insurance. 
 
NIHB SUMMARY:  Section 1402(d) of the Patient Protection and Affordable Care Act 
(“Affordable Care Act” or “ACA”) provides critically important cost-sharing reductions for 
AI/ANs who purchase insurance through an Exchange.  These special cost-sharing 
reductions for AI/ANs were added to implement the federal trust responsibility and ensure 
that AI/ANs are able to participate in the Exchange plans at no cost to them.  Section 
1402(d) creates two cost-sharing reduction rules for AI/ANs.  Under Section 1402(d)(1), all 
AI/ANs with incomes less than 300 percent of the federal poverty level (FPL) who purchase 
insurance through an Exchange are exempt from cost-sharing no matter where or how they 
receive their care.  Under Section 1402(d)(2) of the ACA, all AI/ANs (no matter what their 
income level) are exempt from cost-sharing when they receive care through the IHS, a tribe 
or tribal organization or an urban Indian organization, or through contract health services.  
Under Section 1402(d)(3) of the ACA, the Secretary of HHS is tasked with paying issuers the 
amount necessary to offset any increase in the actuarial value of the Qualified Health Plan 
(QHP) by reason of these Indian cost-sharing exemptions. 
 
The Proposed Rule would implement these requirements by requiring the QHP issuers to 
offer two separate Indian-specific QHP variations for each QHP offered on the Exchange.  
The first plan variation is called the "zero cost-sharing plan variation," and applies to AI/ANs 
whose incomes are below 300 percent of the FPL and who qualify for no cost-sharing to be 
imposed no matter where they receive their care.  AI/ANs in this group would also be eligible 
for premium tax credits as their income falls below 300 percent of the FPL.  The second plan 

 
See Table C. 
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variation is called the "limited cost-sharing plan variation," and provides that AI/ANs are 
entitled to no cost-sharing if they receive care through IHS, a tribe or/tribal organization, 
urban Indian organization, or elsewhere if referred through CHS. 
 
Under the ACA, the QHPs must offer at least an "essential health benefit," which is being 
defined under a separate notice of proposed rulemaking.  In the preamble to the Proposed 
Rule, CMS states that the no cost-sharing and limited cost-sharing plan variations for AI/ANs 
must offer the same benefits package as the standard plan, and require the same out-of-
pocket spending for benefits other than essential health benefits.  Similarly, proposed 
section 156.420(d) provides that a "QHP and each zero cost-sharing plan variation or limited 
cost-sharing plan variation thereof must cover the same benefits and providers, and require 
the same out-of-pocket limit spending for benefits, other than essential health benefits."  
Proposed section 156.420(b)(2) characterizes the limited cost-sharing plan as one where 
there is "no cost-sharing on any item or service that is an EHB furnished directly by the 
Indian Health Service, an Indian Tribe, Tribal Organization, or Urban Indian Organization… ."   
 
This interpretation is incorrect and contrary to plain language of the Affordable Care Act.  
There is nothing in the Affordable Care Act that limits Section 1402(d)'s AI/AN cost-
exemption rules to only the minimum essential health benefit.  Rather, the plain language of 
Section 1402(d) clearly applies the cost-exemption rules for AI/ANs to all "plans."  Section 
1402(d)(1) provides that "the issuer of the plan shall eliminate any cost-sharing under the 
plan."  Section 1402(d)(2) provides that "no cost-sharing under the plan shall be imposed 
under the plan for such item or service… ."  Accordingly, all cost-sharing under a QHP 
(regardless of whether the benefit at issue goes beyond the EHB) is eliminated for AI/ANs 
who meet the criteria under Section 1402(d)(1) and 1402(d)(2). 
 
Under the Proposed Rule, all the members of a family that includes Indian and non-Indian 
members could not enroll in the same QHP if the AI/AN member(s) of the family wish to 
receive the Indian-specific cost-sharing protections.  The Proposed Rule identifies this 
proposed requirement – that members of a family must enroll in separate plans if one or 
more of the family members are AI/AN and the AI/AN family member(s) wish to receive the 
Indian-specific cost-sharing protections – but seems to dismiss concerns that this approach 
may result in higher aggregated premiums being paid.  The Proposed Rule states, “in many 
instances, a family made up of Indians and non-Indians would lose no premium savings from 
enrolling in different policies to obtain the maximum cost-sharing reductions for which each 
family member is eligible.” (Emphasis added.)  Conversely, though, in some instances a 
family made up of Indians and non-Indians would be required to pay higher premiums if they 
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were made to enroll in different policies in order to obtain the maximum cost-sharing 
reductions for which each AI/AN family member is eligible.   
 
The Proposed Rule and the Proposed Market Reform Rules, however, propose including a 
family cap which counts the premiums of only the oldest three individuals under the age of 
21.  As a result, a family plan with four or more covered individuals under 21 would have the 
same premium as a family plan with three covered individuals under 21.  As such, for a 
family with four or more individuals under the age of 21 in which at least one but not all of the 
individuals under 21 are AI/AN, an additional premium amount would be charged to this 
family if the AI/AN individuals are to receive the protections under section 1402(d)(1) or (2) 
of the Affordable Care Act.  The additional premium amount would result from the additional 
person or persons under the age of 21 that would be included in the aggregate premium 
calculation under separate insurance plans as compared to the aggregate premium 
calculation under a single (family) plan.  For each individual under age 21, the additional 
premium amount is likely to be in excess of $2,300.  And the additional premium costs could 
be multiples of $2,300 to the extent the family contains more than four children. For a family 
with six persons under 21, the additional premium amount could be as much $6,900. 
 
Requiring AI/ANs to pay additional health insurance premiums in order to access the 
Congressionally-established Indian-specific cost-sharing protections available through an 
Exchange is not a reasonable approach to structuring this program. We request that CMS 
adjust the Proposed Rule to protect AI/ANs from being required to pay additional premiums 
in order for AI/AN family members to access the ACA section 1402(d) cost-sharing 
protections.  
 
There is a parallel concern that the effective cost-sharing protections for AI/ANs also may 
not be fully realized by families with AI/AN and non-AI/AN family members under the 
approach proposed by CMS.  
 
For example, a family with income at 250% of the FPL enrolled in a single family policy 
would have a maximum out-of-pocket liability for the family of $10,400.  If the family were 
comprised of six individuals, this would equate to an average liability of $1,733 per person.  
In contrast, if a family with the same income level and the same family size were comprised 
of three family members who are AI/ANs and three family members who are not AI/ANs, 
they would be required to enroll in two family policies in order for the AI/AN family members 
to secure the Indian-specific cost-sharing protections. (See discussion above for impact on 
aggregate premiums paid by the family.)  Under the proposed CMS policy, the combined 
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maximum out-of-pocket liability for the family, after accounting for the comprehensive cost-
sharing protections for the AI/AN family members, would not be reduced and would remain 
$10,400.  This is because the family would be subject to two out-of-pocket maximums of 
$10,400, with only one of these eliminated by the AI/AN-specific cost-sharing protections.  In 
addition, under the proposed CMS policy, the average per person liability for the non-AI/AN 
family members would actually increase, from $1,733 to $3,467. 
 
We believe that uniform operational guidance is needed to ensure those eligible for the 
Indian-specific benefits and protections under the Affordable Care Act, as well as under the 
Medicaid program and through the Indian Health Service, actually receive these benefits. 
For purposes of administering the Affordable Care Act’s Indian-specific provisions, we 
request CMS issue uniform operational guidance for use by Exchanges and by the Internal 
Revenue Service that is consistent with the existing CMS regulations under 42 CFR 447.50.1  
The 42 CFR 447.50 regulations provide clear operational guidance in determining eligibility 
for Indian-specific benefits and protections under Medicaid.   
 
The Proposed Rule would consider a plan or coverage offered by a Tribe to its employees to 
be part of a commercial book of business and therefore required to make reinsurance 
contributions.  The TTAG questions the blanket interpretation that all Tribal employment 
coverage is part of a "commercial book of business."  Many Tribal programs, including Tribal 
Hospitals and Tribal Health Clinics operating using federal funds under the Indian Self-
Determination and Education Assistance Act, for example, provide self-insurance coverage 
for their employees.  These programs are entirely governmental in nature, and the self-
insurance coverage provided is similarly not any part of a "commercial book of business."  
Such self-insurance programs are unlike the insurance products offered by the Federal 
government, for example, under the Federal Employee Health Benefits program, which 
provides coverage through third party insurance providers who will likely be able to benefit 
from reinsurance contributions because they participate in the individual market.  Any tribal 
self-insurance programs are similarly non-commercial in nature and should be similarly 
excluded.  The fact that a governmental employment relationship is involved does not render 
the program or the service involved commercial in nature.   
 
Section 1402(d)(2)(B) imposes an important restriction on the Qualified Health Plans.  It 

                                                 
1
 If necessary, the uniform operational guidance could be issued on a temporary basis to provide sufficient time to secure legislative changes that would make the definitional 

references in federal law fully consistent across the health care programs. 
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provides that the QHPs cannot reduce reimbursements otherwise due by the amount of 
cost-sharing they could otherwise impose but for the Indian cost-sharing exclusion.  The 
proposed regulations are silent on this issue.  In the preamble to the Proposed Rule, CMS 
states that it believes this provision is clear and self-implementing, and as a result does not 
propose to spell out this requirement in the actual rule.  In other NPRMs issued to implement 
the Affordable Care Act, HHS restates the law in regulation, so we are mystified by the 
explanation here that there is no need to restate the law in regulation because it is “self-
enforcing.”  To the contrary, we believe that there will be many instances where providers 
will look only to the final codified version of the regulations and not the Statute.  If the 
regulations do not spell out this requirement, providers may well be unaware of it and 
attempt to charge AI/AN for cost sharing at the time of service.  Moreover, QHPs are likely to 
use regulations, rather than the underlying law, as the basis for developing their own internal 
policies and procedures.  A clear statement in the regulations would be helpful to all 
participants.   
 
One key aspects of the cost-sharing reductions for AI/AN under Section 1402(d)(2) is that 
AI/AN are exempt from any cost sharing when they receive care at any provider through 
"contract health services."  We are concerned that QHPs may not be familiar with contract 
health services, and how that term is used or defined.  Although the preamble to the 
Proposed Rule notes that the term "contract health services" is already defined at 25 U.S.C. 
§ 1603, there is no corresponding definition for contract health services in the actual 
regulation.  We propose adding a definition to Section 156.400 which would define the term 
"contract health services" by reference to the statutory definition at 25 U.S.C. § 1603.   
 
As noted in the preamble to the Proposed Rule, the proposed risk adjustment methodology 
compensates issuers for a number of factors (including health status, diagnosis and other 
demographic characteristics of enrollees) to protect plans against adverse selection and to 
reduce incentives for health plans to avoid higher-risk enrollees. Included in the risk 
adjustment methodology is a factor for induced demand that may result from the general 
cost-sharing protections provided under section 1402(b) to individuals and families with 
income under 250% of the FPL.  Under the proposed risk adjustment methodology, health 
issuers are compensated for the additional services that may be received by some plan 
enrollees as a consequence of these plan enrollees paying lower cost-sharing amounts due 
to the Federal cost-sharing assistance for low-to-moderate income enrollees.  It appears that 
a similar factor for induced demand from the ACA section 1402(d)(1) and (2) provisions is 
not included in the risk adjustment methodology.  Rather, compensation for induced demand 
resulting from application of section 1402(d)(1) and (2) is to be provided directly to issuers 
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through the payments to plans for cost-sharing reductions.  § 156.430 details the mechanism 
and methodology for making such payments, but it is unclear how the “induced utilization 
factor for advance payments for cost-sharing reductions for Indians” identified in Table 1 of 
the Proposed Rule (77 FR 73180) applies to the final reconciliation of related costs to 
issuers and ultimately to determining the net payments to issuers to compensate for the 
impact of the cost-sharing reductions.   
 
Providing full compensation to issuers, and subsequently from plans to providers, for the 
value of the lost cost-sharing revenues from patients is an important component to reducing 
the likelihood that providers and health plans may discriminate against serving AI/ANs.  For 
this reason, we encourage CMS to ensure that providers and issuers are “made whole” 
under the Indian-specific cost-sharing protections, as is required under section 1402(d)(3).   
 
Under § 158.221, Formula for calculating an issuer’s medical loss ratio, revenues to issuers 
that are to be included in the medical loss ratio calculation are identified.  In § 158.221, 
reference is made to § 158.130(b)(5) which incorporates net payments or receipts related to 
risk adjustment, risk corridors, and reinsurance programs under sections 1341, 1342, and 
1343 of the Affordable Care Act.   
 
The minimum medical loss ratio provisions are designed to create incentives for plans to 
provide needed services to plan enrollees or to reduce plan premiums, either upfront when 
setting plan premium rates or through a subsequent rebate.  We recommend that payments 
to issuers to compensate for Federal cost-sharing reductions made pursuant to ACA section 
1402(d)(3) be included in the total amount of plan premium revenue, along with the 
payments provided pursuant to the general risk adjustment mechanisms established under 
ACA section 1343.   
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90.  

 
Adverse Benefit 
Determinations 
 
ACTION: Guidance 
 
NOTICE: Adverse Benefit 
Determinations and Final 
Internal Adverse Benefit 
Determinations for 
Beneficiaries in Non-Federal 
Governmental Health Plans 
 
AGENCY: CCIIO 
 

 
CCIIO (no 
reference 
number) 
 

 
Issue Date: 
8/17/2012 
 
Due Date: 
None 
 
NIHB File Date:  
None. 
 
Date of 
Subsequent 
Agency Action, 
if any:  
 

  
SUMMARY OF AGENCY ACTION: This guidance establishes an enforcement safe harbor 
with respect to the content of the adverse benefit determinations and final internal adverse 
benefit determinations issued to participants and beneficiaries in group health plans that are 
non-federal governmental plans (and health insurance coverage offered in connection with 
such plans). This guidance does not provide non-federal governmental plans with relief from 
any other requirements of the Public Health Service Act, including the requirement that they 
provide all other notices required by the Department of Labor claims procedure regulation. 
Furthermore, to the extent that a non-federal governmental plan purchases a fully-insured 
health insurance policy for its participants or beneficiaries, or to the extent that State 
Departments of Insurance provide services to these participants or beneficiaries, HHS 
expects that participants and beneficiaries will receive the required contact information for 
the State Department of Insurance (or any other applicable State department). 
 
NIHB SUMMARY:  None. 
 
 
 

 

No 
comments 
filed. 

       

 
91.  

 
Waiting Period Limitation 
Under Public Health 
Service Act 
 
ACTION: Guidance 
 
NOTICE: Guidance on 90-
Day Waiting Period 
Limitation under Public 
Health Service Act 
 
AGENCY: CCIIO  
 
 
 
 

 
CCIIO (no 
reference 
number) 
 

Issue Date: 
8/31/2012 
 
Due Date:  
9/30/2012 
 
NIHB File Date: 
None. 
 
Date of 
Subsequent 
Agency Action, 
if any:  

  
SUMMARY OF AGENCY ACTION: This guidance, which is being issued in substantially 
identical form by the Departments of Labor and the Treasury, provides temporary guidance 
regarding the 90-day waiting period limitation in Public Health Service Act (PHS Act) section 
2708, which provides that, for plan years beginning on or after January 1, 2014, a group 
health plan or health insurance issuer offering group health insurance coverage shall not 
apply any waiting period that exceeds 90 days. This guidance will remain in effect at least 
through the end of 2014. 
 
NIHB SUMMARY:  None. 
 

 

No 
comments 
filed. 
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92.a. 

 
Health Insurance Market 
Rules  
 
ACTION: Proposed Rule 
 
NOTICE: Patient Protection 
and Affordable Care Act 
Health Insurance Market 
Rules 
 
AGENCY: CMS 

 
CMS-9972-P 

 
Issue Date: 
11/26/2012 
 
Due Date: 
12/26/2012 
 
ANTHC File 
Date: 
12/26/2012 
 
Date of 
Subsequent 
Agency Action, 
if any:  
 
 
 

 
ANTHC 
response: 

 
SUMMARY OF AGENCY ACTION: This proposed rule would implement Affordable Care 
Act (ACA) policies related to fair health insurance premiums, guaranteed availability, 
guaranteed renewability, risk pools, and catastrophic plans. This rule would clarify the 
approach used to enforce the applicable requirements of ACA with respect to health 
insurance issuers and group health plans that are non-federal governmental plans. In 
addition, this rule would amend the standards for health insurance issuers and states 
regarding reporting, utilization, and collection of data under section 2794 of the Public Health 
Service Act (PHS Act). This rule also revises the timeline for states to propose state-specific 
thresholds for review and approval by CMS. 
 
http://www.healthcare.gov/news/factsheets/2012/11/market-reforms11202012a.html 
 
NIHB SUMMARY: 

 
See Table C. 

       

 
92.b. 

 
Compliance with 
Individual and Group 
Market Reforms 
 
ACTION: Request for 
Comment 
 
NOTICE: Information 
Collection Requirements for 
Compliance with Individual 
and Group Market Reforms 
 
AGENCY: CMS 
 
 
 

 
CMS-10430 

 
Issue Date: 
11/21/2012 
 
Due Date: 
1/22/2013 
 
NIHB File Date:  
 
Date of 
Subsequent 
Agency Action, 
if any:  
 

  
SUMMARY OF AGENCY ACTION: This proposed rule would implement Affordable Care 
Act (ACA) policies related to fair health insurance premiums, guaranteed availability, 
guaranteed renewability, risk pools, and catastrophic plans. This rule would clarify the 
approach used to enforce the applicable requirements of ACA with respect to health 
insurance issuers and group health plans that are non-federal governmental plans. In 
addition, this rule would amend the standards for health insurance issuers and states 
regarding reporting, utilization, and collection of data under section 2794 of the Public Health 
Service Act (PHS Act). This rule also revises the timeline for states to propose state-specific 
thresholds for review and approval by CMS. 
 
http://www.healthcare.gov/news/factsheets/2012/11/market-reforms11202012a.html 
 
NIHB SUMMARY:  

 

       

http://www.healthcare.gov/news/factsheets/2012/11/market-reforms11202012a.html
http://www.healthcare.gov/news/factsheets/2012/11/market-reforms11202012a.html
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93.  

New Freedom Initiative 
 
ACTION: Request for 
Comment 
 
NOTICE: New Freedom 
Initiative—Web-based 
Reporting System for 
Grantees 
 
AGENCY: CMS 

 
CMS-10161 

 
Issue Date: 
9/28/2012 
 
Due Date: 
10/29/2012 
 
NIHB File Date: 
None 
 
 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Reinstatement 
without change of a previously approved collection; Title: New Freedom Initiative—Web-
based Reporting System for Grantees; Use: CMS awards competitive grants to states and 
other eligible entities for the purpose of designing and implementing effective and enduring 
improvements in community-based long-term services and support systems. CMS requires 
that grantees report on a quarterly, semi-annual, and/or annual basis to monitor the grants 
effectively and report to Congress and other interested stakeholders the progress and 
obstacles experienced by the grantees. 
 
NIHB SUMMARY:  None. 
 

 

No 
comments 
filed. 

       

 
94.  

 
Methodology for 
Designation of 
Frontier and Remote 
Areas 
 
ACTION: Request for 
Comment 
 
NOTICE: Methodology for 
Design. of Frontier and 
Remote Areas 
 
AGENCY: HRSA 

 
HRSA (no 
reference 
number) 

Issue Date: 
11/5/2012 
 
Due Date: 
1/4/2013 
 
NIHB File 
Date: Under 
review 
 
Date of 
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION: This notice announces a request for public comment on 
a methodology derived from the Frontier and Remote (FAR) system for designating U.S. 
frontier areas. This methodology was developed in a collaborative project between the Office 
of Rural Health Policy (ORHP) in the Health Resources and Services Administration (HRSA); 
and the Economic Research Service (ERS) in the U.S. Department of Agriculture (USDA). 
While other agencies of the Department of Health and Human Services (HHS) and the ERS 
may in the future choose to use the FAR methodology to demarcate the frontier areas of the 
U.S., there is no requirement that they do so, and they may choose other, alternate 
methodologies and definitions that best suit their program requirements. 
 
NIHB SUMMARY:  Under review. 
 

 

       

 
95.  

 
Indian Health Service 
Forms to Implement the 
Privacy Rule 
 
ACTION: Request for 
Comment 
 
NOTICE: IHS Forms to 

 
IHS-810, 
912-1, 912-2, 
913, and 917 

 
Issue Date: 
10/2/2012 
 
Due Date: 60 
days (approx. 
11/30/2012) 
 
NIHB File Date: 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Extension, 
without revisions, of currently approved information collection; Title: 0917-0030, “IHS Forms 
to Implement the Privacy Rule (45 CFR Parts 160 & 164)”; Use: This collection of information 
is made necessary by the Department of Health and Human Services Rule entitled 
“Standards for Privacy of Individually Identifiable Health Information” (Privacy Rule), which 
implements the privacy requirements of the Administrative Simplification subtitle of the 
Health Insurance Portability and Accountability Act of 1996, creates national standards to 
protect individual’s personal health information, and gives patients increased access to their 

 

No 
comments 
filed. 
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Implement Privacy Rule (45 
CFR Parts 160; 164) 
 
AGENCY: IHS  

None 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 

medical records. This rule requires the collection of information to implement these 
protection standards and access requirements. 
 
NIHB SUMMARY: This PRA request includes no changes to the current forms that IHS uses 
to implement the Privacy Rule. IHS will use the following data collection instruments to meet 
the information collection requirements contained in the Privacy Rule: 
 

 IHS-810: The rule requires covered entities to obtain or receive a valid authorization for 
its use or disclosure of protected health information other than for treatment, payment, 
and health care operations.  This form, “Authorization for Use or Disclosure of 
Protected Health Information,” is used to document an individual’s authorization to use 
or disclose their protected health information. 

 IHS-912-1: The rule requires a covered entity to permit individuals to request that the 
covered entity restrict the use and disclosure of their protected health information, and 
the covered entity may or may not agree to the restriction.  This form, “Request for 
Restrictions(s),” is used to document an individual’s request for restriction of their 
protected health information and whether IHS agreed or disagreed with the restriction. 

 IHS-912-2: The rule permits a covered entity to terminate its agreement to a restriction 
if the individual agrees to or requests the termination in writing.  This form, “Request for 
Revocation of Restriction(s),” is used to document the agency or individual request to 
terminate a formerly agreed to restriction regarding the use and disclosure of protected 
health information. 

 IHS-913: The rule requires covered entities to permit individuals to request that the 
covered entity provide an accounting of disclosures of protected health information 
made by the covered entity.  This form, “Request for an Accounting of Disclosures,” is 
used to document an individual’s request for an accounting of disclosures of their 
protected health information and the agency’s handling of the request. 

 IHS-917: The rule requires covered entities to permit an individual to request that the 
covered entity amend protected health information.  If the covered entity accepts the 
requested amendment, in whole or in part, the covered entity must inform the individual 
that the amendment is accepted.  If the covered entity denies the requested 
amendment, in whole or in part, the covered entity must provide the individual with a 
written denial.  This form, “Request for Correction/Amendment of Protected Health 
Information,” will be used to document an individual’s request to amend their protected 
health information and the agency’s decision to accept or deny the request. 
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96.  

 
IHS New System of 
Records 
 
ACTION: Notice 
 
NOTICE: Privacy Act of 
1974 System of Records 
 
AGENCY: IHS 

 
IHS (no 
reference 
number) 
 

 
Issue Date: 
10/29/2012 
 
Due Date: 
12/13/2012 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 
 
 
 

  
SUMMARY OF AGENCY ACTION: This notice announces that IHS will establish a new 
system of records entitled “Personal Health Records (PHR) Administrative Records--IHS” 
09-17-0005. This new system will serve as an access system, providing IHS patients with 
Web access to a portion of their personal medical information in the IHS Medical, Health, 
and Billing Records system, 09-17-0001. 
 
NIHB SUMMARY:  None. 
 
 

 

       

 
97.  

 
FEHBP Coverage for 
Certain Intermittent 
Employees 
 
ACTION: Interim Final 
Rule 
 
NOTICE: Federal 
Employees Health Benefits 
Program Coverage for 
Certain Intermittent 
Employees 
 
AGENCY: OPM 
 
 

 
OPM 
RIN 3206-
AM74 

 
Issue Date: 
11/14/2012 
 
Due Date: 
1/14/2013 
 
NIHB File Date: 
 
Date of 
Subsequent 
Agency Action, 
if any  

  
SUMMARY OF AGENCY ACTION: This interim final rule amends Federal Employees 
Health Benefits Program (FEHBP) regulations to make certain employees who work on 
intermittent schedules qualify for enrollment in a health benefits plan under FEHBP. This rule 
is intended to allow agencies such as the Federal Emergency Management Agency (FEMA) 
to apply to OPM for authorization to offer FEHBP coverage to intermittent employees 
engaged in emergency response functions. 
 
NIHB SUMMARY: 
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98. 

 
Best Practice, Promising 
Practice, and Local Effort 
Form 
 
ACTION: Request for 
Comment 
 
NOTICE: Indian Health 
Service Sharing What 
Works—Best Practice, 
Promising Practice, and 
Local Effort Form 
 
AGENCY: IHS 
 
 
 

 
IHS 0917-
0034 

 
Issue Date: 
11/13/2012 
 
Due Date: 
12/13/2012 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, 
if any:  
 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Extension 
without revision of the currently approved information collection; Title: 0917- 0034, “Indian 
Health Service (IHS) Sharing What Works—Best Practice, Promising Practice, and Local 
Effort (BPPPLE) Form” (previously approved under the title “Director’s 3 Initiative Best 
Practice, Promising Practice, and Local Efforts Form”; Use: The IHS goal is to raise the 
health status of the American Indian and Alaska Native (AI/AN) people to the highest 
possible level by providing comprehensive health care and preventive health services. The 
purpose of this collection is to develop a database of BPPPLE and resources that will appear 
on the IHS.gov Web site and serve a resource for program evaluation and as model 
examples of various health care projects occurring in AI/AN communities. 
 
NIHB SUMMARY:   None. 
 

 

       

 
99. 

 
Wellness Programs 
 
ACTION: Proposed Rule 
 
NOTICE: Incentives for 
Nondiscriminatory Wellness 
Programs in Group Health 
Plans 
 
AGENCY: IRS/DoL/CMS 
 

 
IRS 
REG-
122707-12 
 
DoL 
RIN 1210-
AB55 
 
CMS-9979-P 
 

 
Issue Date: 
11/26/2012 
 
Due Date: 
1/25/2013 
 
NIHB File Date:  
 
Date of 
Subsequent 
Agency Action, 
if any:  
 

  
SUMMARY OF AGENCY ACTION: This proposed rule would amend regulations, consistent 
with the Affordable Care Act, regarding nondiscriminatory wellness programs in group health 
coverage. This rule would increase the maximum permissible reward under a health-
contingent wellness program offered in connection with a group health plan (and any related 
health insurance coverage) from 20 percent to 30 percent of the cost of coverage. This rule 
would further increase the maximum permissible reward to 50 percent for wellness programs 
designed to prevent or reduce tobacco use. In addition, this rule includes other proposed 
clarifications regarding the reasonable design of health-contingent wellness programs and 
the reasonable alternatives they must offer to avoid prohibited discrimination. 
 
http://www.healthcare.gov/news/factsheets/2012/11/wellness11202012a.html 
 
NIHB SUMMARY: 
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100. 

 
Health Care Quality for 
Exchanges 
 
ACTION: Request for 
Information 
 
NOTICE: Request for 
Information Regarding 
Health Care Quality for 
Exchanges 
 
AGENCY: CMS 
 

 
CMS-9962-
NC 

 
Issue Date: 
11/27/2012 
 
Due Date: 
12/27/2012 
 
NIHB File Date:  
 
Date of 
Subsequent 
Agency Action, 
if any:  
 

  
SUMMARY OF AGENCY ACTION: This notice is a request for information to seek public 
comments regarding health plan quality management in Affordable Insurance Exchanges. 
 
NIHB SUMMARY:  None. 
 
 

 

       

 
101. 

 
FMAP for Medicaid, CHIP, 
and Other Programs for 
FY 2014 
 
ACTION: Notice 
 
NOTICE: Federal Financial 
Participation in State 
Assistance Expenditures; 
Federal Matching Shares for 
Medicaid, the Children’s 
Health Insurance Program, 
and Aid to Needy Aged, 
Blind, or Disabled Persons 
for October 1, 2013, 
Through September 30, 
2014 
 
AGENCY: HHS 
 

 
HHS (no 
reference 
number) 

 
Issue Date: 
11/30/2012 
 
Due Date: 
None 
 
NIHB File Date:  
None 
 
Date of 
Subsequent 
Agency Action, 
if any:  

  
SUMMARY OF AGENCY ACTION: The Federal Medical Assistance Percentages (FMAP), 
Enhanced Federal Medical Assistance Percentages (eFMAP), and disaster-recovery FMAP 
adjustments for Fiscal Year 2014 have been calculated pursuant to the Social Security Act 
(the Act). These percentages will be effective from October 1, 2013 through September 30, 
2014. This notice announces the calculated FMAP and eFMAP rates that HHS will use in 
determining the amount of federal matching for state medical assistance (Medicaid) and 
Children's Health Insurance Program (CHIP) expenditures, Temporary Assistance for Needy 
Families (TANF) Contingency Funds, Child Support Enforcement collections, Child Care 
Mandatory and Matching Funds of the Child Care and Development Fund, Foster Care Title 
IV-E Maintenance payments, and Adoption Assistance payments. This notice also 
announces the disaster-recovery FMAP adjustments for qualifying states for FY 2014 that 
HHS will use in determining the amount of federal matching for state medical assistance 
(Medicaid) and title IV-E Foster Care, Adoption Assistance, and Guardianship Assistance 
programs. 
http://www.gpo.gov/fdsys/pkg/FR-2012-11-30/pdf/2012-29035.pdf 
 
 
NIHB SUMMARY:  None. 
 
 

 

No 
comments 
filed. 

       

http://www.gpo.gov/fdsys/pkg/FR-2012-11-30/pdf/2012-29035.pdf
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102.a. 

 
Inpatient Hospital 
Deductible 
 
ACTION: Notice 
 
NOTICE: Inpatient Hospital 
Deductible and Hospital and 
Extended Care Services 
Coinsurance Amounts for 
CY 2013 
 
AGENCY: CMS 
 
 
 
 
 
 
 

 
CMS-8046-N 

 
Issue Date: 
11/21/2012 
 
Due Date: 
None 
 
NIHB File Date: 
None 
 
Date of 
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION: This notice announces the inpatient hospital deductible 
and the hospital and extended care services coinsurance amounts for services furnished in 
calendar year 2013 under the Medicare Hospital Insurance program (Medicare Part A). The 
Medicare statute specifies the formulae used to determine these amounts. 
 
NIHB SUMMARY:  None. 
 

 
No 
comments 
filed. 

       

 
102.b. 

 
Part A Premiums for CY 
2013 
 
ACTION: Notice 
 
NOTICE: Part A Premiums 
for CY 2013 for the 
Uninsured Aged and for 
Certain Disabled Individuals 
 
AGENCY: CMS 

 
CMS-8047-N 

 
Issue Date: 
11/21/2012 
 
Due Date: 
None 
 
NIHB File Date: 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 
 

  
SUMMARY OF AGENCY ACTION: This notice announces the Hospital Insurance premium 
for calendar year 2013 under the Medicare Hospital Insurance program (Medicare Part A) for 
the uninsured aged and for certain disabled individuals who have exhausted other 
entitlement. 
 
NIHB SUMMARY: None. 
 

 

No 
comments 
filed. 
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102.c. 

 

Part B Monthly Actuarial 
Rates and Premium Rates 

ACTION: Notice 

NOTICE: Part B Monthly 
Actuarial Rates, Monthly 
Premium Rates, and Annual 
Deductible Beginning 
January 1, 2013 

AGENCY: CMS 

 
CMS-8048-N 

Issue Date: 
11/21/2012 

Due Date: 
None 

NIHB File Date: 

None. 

Date of 
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION: This notice announces the monthly actuarial rates for 
aged (age 65 and over) and disabled (under age 65) enrollees in Part B of Medicare for CY 
2013. It also announces the monthly Part B premiums and the Part B deductible during CY 
2013. 
 
NIHB SUMMARY:  None. 
 

 

No 
comments 
filed. 

       

 
103.a. 

 

CHIP Report on Payables 
and Receivables 

ACTION: Request for 
Comment 

NOTICE: Children’s Health 
Insurance Program (CHIP) 
Report on Payables and 
Receivables 

AGENCY: CMS 

 
CMS-10180 

 

Issue Date: 
11/16/2012 

Due Date: 
12/17/2012 

NIHB File Date:  

Date of 
Subsequent 
Agency Action, 
if any:  

  

SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Extension of a 
currently approved collection; Title: Children’s Health Insurance Program (CHIP) Report on 
Payables and Receivables; Use: Collection of CHIP data and the calculation of the CHIP 
Incurred But Not Reported (IBNR) estimate are pertinent to the financial audit of CMS. 
Auditors have reported the lack of an estimate for CHIP IBNR payables and receivables as a 
reportable condition in the FY 2005 CMS audit. CMS requires the necessary data from State 
agencies in FY 2006 to ensure that the agency continues to receive an unqualified audit 
opinion on its financial statements. The CHIP Report on Payables and Receivables will 
provide the information needed to calculate the CHIP IBNR. 
 
NIHB SUMMARY: 

 

       

 
103.b. 

 

Medicaid Report on 
Payables and Receivables 

ACTION: Request for 
Comment 

NOTICE: Medicaid Report 
on Payables and 
Receivables 

sAGENCY: CMS 

 

 
CMS-R-199 

 

Issue Date: 
11/16/2012 

Due Date: 
12/17/2012 

NIHB File Date:  

Date of 
Subsequent 
Agency Action, 
if any:  

  

SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Extension of a 
currently approved collection; Title: Medicaid Report on Payables and Receivables; Use: 
The Chief Financial Officers (CFO) Act of 1990, as amended by the Government 
Management Reform Act (GMRA) of 1994, requires government agencies to produce 
auditable financial statements. CMS fulfills its mission through its contractors and the States, 
and as a result, these entities serve as the primary source of information for the financial 
statements. CMS-R-199 collects Medicaid payable and receivable accounting data from the 
States. 
 
NIHB SUMMARY: 
 

 

       



TABLE B:  SUMMARY OF NOTICES & REGULATIONS 
UPDATED THROUGH 12/31/2012 

 

National Indian Health Board, Regulation Review and Impact Analysis Report  Page 147 of 160    12/31/2012 

Ref. 
# 

Short Title/Current Status 
of Regulation/Title/ 

Agency 
File Code 

Issue Date; 
Due Date & 

File Date 

NIHB 
Response 

Brief Summary of Proposed Agency Action 
and Summary of NIHB Analysis 

NIHB Recs. 

 
104. 

 
SHIP Forms 
 
ACTION: Request for 
Comment 
 
NOTICE: State Health 
Insurance Assistance 
Program Client Contact, 
Public and Media Activity 
Report, and Resource 
Report Forms 
 
AGENCY: CMS 
 
 

 
CMS-10028 

 
Issue Date: 
11/16/2012 
 
Due Date: 
12/17/2012 
 
NIHB File Date:  
 
Date of 
Subsequent 
Agency Action, 
if any:  

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Extension of a 
currently approved collection; Title: State Health Insurance Assistance Program (SHIP) 
Client Contact Form, Public and Media Activity Report Form, and Resource Report Form; 
Use: Section 4360(f) of the Omnibus Budget Reconciliation Act (OBRA) 1990 requires the 
Secretary to provide a series of reports to Congress on the performance of SHIP and its 
impact on beneficiaries and to obtain important informational feedback from beneficiaries, 
and CMS will use the information collected to fulfill this requirement. CMS will analyze the 
data to measure SHIP performance and determine whether and to what extent State Health 
Insurance Assistance Programs (SHIPs) have met the goals of improved CMS customer 
service to beneficiaries and better understanding by beneficiaries of their health insurance 
options. Further, CMS will use the information to administer grants, measure performance 
and appropriate use of the funds by the state grantees, identify gaps in services and 
technical support needed by SHIPs, and identify and share best practices. 
 
NIHB SUMMARY: 
 
 

 

       

 
105. 

 
Indian Health Service 
Contract Health Services 
Report 
 
ACTION: Request for 
Comment 
 
NOTICE: IHS Contract 
Health Service Report 
 
AGENCY: IHS 
 

 
IHS 843-1A 

 
Issue Date: 
11/21/2012 
 
Due Date: 60 
days (approx. 
1/22/2013) 
 
NIHB File Date: 
 
Date of 
Subsequent 
Agency Action, 
if any:  

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Extension, 
without change, of a currently approved information collection; Title: 0917-0002, “IHS 
Contract Health Service Report”; Use: The IHS Contract Health Service (CHS) Program 
needs this information to certify that the health care services requested and authorized by 
IHS have been performed by the CHS provider(s) to have providers validate services 
provided; to process payments for health care services performed by such providers; and to 
serve as a legal document for health and medical care authorized by IHS and rendered by 
health care providers under contract with IHS. 
 
NIHB SUMMARY: 
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106. 

 
Hospital Death Reports 
 
ACTION: Request for 
Comment 
 
NOTICE: Report of a 
Hospital Death Associated 
with Restraint or Seclusion  
 
AGENCY: CMS 
 

 
CMS-10455 

 
Issue Date: 
11/21/2012 
 
Due Date: 
1/22/2013 
 
NIHB File Date: 
 
Date of 
Subsequent 
Agency Action, 
if any:  
 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: New collection; 
Title: Report of a Hospital Death Associated with Restraint or Seclusion; Use: A CMS rule 
published on May 16, 2012 (77 FR 29034), included a reduction in the reporting requirement 
related to hospital deaths associated with the use of restraint or seclusion. Under this rule, 
hospitals no longer have to report to CMS deaths where no use of seclusion occurred and 
the only restraint involved 2-point soft wrist restraints. This will reduce the volume of reports 
submitted by an estimated 90 percent for hospitals. In addition, this rule replaced the 
previous requirement for reporting via telephone to CMS with a requirement that allows 
submission of reports via telephone, facsimile, or electronically. This rule also reduced the 
amount of information that CMS needs for each death report. 
 
NIHB SUMMARY: 
 
 
 
 
 

 

       

 
107. 

 
Medicare Uniform 
Institutional Provider Bill 
 
ACTION: Request for 
Comment 
 
NOTICE: Medicare Uniform 
Institutional Provider Bill and 
Supporting Regulations 
 
AGENCY: CMS 

 
CMS-1450 

 
Issue Date: 
11/21/2012 
 
Due Date: 
1/22/2013 
 
NIHB File Date: 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Extension of a 
currently approved collection; Title: Medicare Uniform Institutional Provider Bill and 
Supporting Regulations in 42 CFR 424.5; Use: Section 42 CFR 424.5(a)(5) requires 
providers of services to submit a claim for payment prior to any Medicare reimbursement. 
Charges billed are coded by revenue codes. The bill specifies diagnoses according to the 
International Classification of Diseases, Ninth Edition (ICD-9-CM) code. Inpatient procedures 
are identified by ICD-9-CM codes, and outpatient procedures are described using the CMS 
Common Procedure Coding System (HCPCS). These are standard systems of identification 
for all major health insurance claims payers. Submission of information on CMS-1450 
permits Medicare intermediaries to receive consistent data for proper payment. 
 
NIHB SUMMARY: 
 
 
 
 

 

       



TABLE B:  SUMMARY OF NOTICES & REGULATIONS 
UPDATED THROUGH 12/31/2012 

 

National Indian Health Board, Regulation Review and Impact Analysis Report  Page 149 of 160    12/31/2012 

Ref. 
# 

Short Title/Current Status 
of Regulation/Title/ 

Agency 
File Code 

Issue Date; 
Due Date & 

File Date 

NIHB 
Response 

Brief Summary of Proposed Agency Action 
and Summary of NIHB Analysis 

NIHB Recs. 

 
108. 

 
Medicare Plan Finder 
Experiment 
 
ACTION: Request for 
Comment 
 
NOTICE: Medicare Plan 
Finder Experiment 
 
AGENCY: CMS 
 

 
CMS-10441 

 
Issue Date: 
11/26/2012 
 
Due Date: 
1/10/2013 
 
NIHB File Date: 
 
Date of 
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: New collection; 
Title: Medicare Plan Finder Experiment; Use: Recent legislative mandates require CMS to 
provide information to beneficiaries about the quality of the Medicare health and prescription 
drug plans. A primary vehicle for reporting quality information to beneficiaries is the Medicare 
Plan Finder, a section of the Medicare Web site that seeks to help beneficiaries make 
informed choices among health and prescription drug plans. One of the key challenges that 
CMS has faced is engaging beneficiaries with the quality information provided in the 
Medicare Plan Finder. This study will use an experimental design to assess the 
effectiveness of two potential enhancements to the Medicare Plan Finder tool that may help 
address barriers to engagement and use of quality information. The purpose of this 
experiment is to test the effects of two prospective enhancements to the Medicare Plan 
Finder (MPF) Web site: the “Quick Links” home page and the “enhanced data display.” 
 
NIHB SUMMARY: 
 
 

 

       

 
109. 

 
Expedited Review of 
Denial of COBRA Premium 
Reduction 
 
ACTION: Request for 
Comment 
 
NOTICE: Request to the 
Department of Labor for 
Expedited Review of Denial 
of COBRA Premium 
Reduction 
 
AGENCY: DoL 
 

 
DoL (OMB 
1210-0135) 

 
Issue Date: 
11/27/2012 
 
Due Date: 
1/25/2013 
 
NIHB File Date: 
 
Date of 
Subsequent 
Agency Action, 
if any:  
 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Continuation of 
a previously approved collection; Title: Request to the Department of Labor for Expedited 
Review of Denial of COBRA Premium Reduction; Use: American Recovery and 
Reinvestment Act of 2009 (ARRA) section 3001 provides an assistance eligible individual 
with the right to pay reduced health benefits premiums under the Consolidated Omnibus 
Budget Reconciliation Act of 1986 (COBRA) for as long as 9 months.  If an individual 
requests treatment as an assistance eligible individual and is denied such treatment 
because of COBRA continuation coverage ineligibility, ARRA section 3001(a)(5) requires the 
Secretary of Labor to provide for expedited review of the denial upon application to the 
Secretary in the form and manner the Secretary provides. The Application to the Department 
of Labor for Expedited Review of Denial of COBRA Premium Reduction is the form used by 
individuals to file their expedited review appeals. Such individuals must complete all 
information requested on the Application in order to file their review requests with the EBSA. 
This information collection request relates to the Application. 
 
NIHB SUMMARY: 
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110. 

 
Reporting of Physician 
Ownership 
 
ACTION: Final Rule 
 
NOTICE: Transparency 
Reports and Reporting of 
Physician Ownership of 
Investment Interests  
 
AGENCY: CMS 

 
CMS-5060-F 

 
Issue Date: 
[Pending at 
OMB as of 
11/27/2012] 
 
Due Date:  
 
NIHB File Date: 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 
 
 

  
SUMMARY OF AGENCY ACTION: This final rule requires applicable manufacturers of 
drugs, devices, biologicals, or medical supplies covered by Medicare, Medicaid, or CHIP to 
report annually to the Secretary certain payments or transfers of value provided to 
physicians or teaching hospitals (“covered recipients”). In addition, applicable manufacturers 
and applicable group purchasing organizations (GPOs) are required to report annually 
certain physician ownership or investment interests. The Secretary is required to publish 
applicable manufacturers’ and applicable GPOs’ submitted payment and ownership 
information on a public Web site. 
 
NIHB SUMMARY: 
 
 
 
 
 
 

 

       

 
111.a 

 

 
Multi-State Plan Program 
Application 
 
ACTION: Request for 
Comment 
 
NOTICE: OPM-issued 
Request for Comments on 
Multi-State Plan Program 
Application 
 
AGENCY: OPM 

 
No reference 
number. 

 
Issue Date: 
9/21/2012 
 
Due Date:  
10/22/2012 
 
TTAG and 
NIHB File Date: 
10/22/2012 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 
 
 
 

 
TTAG 
response: 
 
 

 
SUMMARY OF AGENCY ACTION: OPM is seeking comment on the attached draft multi-
state plan application. 

SUMMARY OF TTAG ANALYSIS:  The Multi-State Plan Program (Program) will be critically 
important to ensure that American Indians and Alaska Natives (AI/ANs) are able to access 
affordable health insurance through the Affordable Insurance Exchanges (Exchanges).  As 
discussed below, AI/ANs have a federal right to health care at no cost to them through the 
Indian health system.  Because of this, they are unlikely to purchase insurance products on 
the Exchanges unless they can continue to receive care at no cost to them, and do so at the 
Indian health care provider of their choice.  If they do not participate in the Exchanges, 
AI/ANs will not be able to take advantage of the premium tax credit assistance and cost-
sharing exemptions Congress intended would be made available to improve health care 
outcomes for AI/AN people. 

To overcome this financial barrier to meaningful AI/AN access to the Exchanges, tribal 
entities may choose to pay all or part of the premiums on behalf of designated AI/AN 
individuals.  Tribes and tribal organizations will be hesitant to do so unless the plans on the 
Exchanges are open to allowing them to make aggregated premium payments on behalf of 
their members, and the plans offer to include Indian health care providers in their provider 

 
See Table C. 
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networks.  Also, based on the successful experience under the Medicare Part D Program, 
we have found the use of a standard contract addendum that addresses Indian-specific 
issues to be critical to successful contracting by health plans with Indian health care 
providers.  Our comments focus on designing the Program application criteria to ensure that 
the Multi-State Plans (MSPs) selected by OPM will allow tribal entities to implement this 
solution for AI/AN people. 

Our comments request that the application criteria OPM establishes for the Program 
encourage MSP applicants to (1) demonstrate how they will offer to include Indian 
healthcare providers in their provider networks, (2) agree to use a standard contract 
addendum when contracting with Indian health care providers, and (3) allow Indian tribes, 
tribal organizations and urban Indian organizations to make aggregated group payments of 
premiums on behalf designated individuals to the MSPs. 

 

 

 

 

       

 
111.b 

 

 
Multi-State Plan Program 
for Exchanges 
 
ACTION: Proposed Rule 
 
NOTICE: Patient Protection 
and Affordable Care Act; 
Establishment of the Multi-
State Plan Program for the 
Affordable Insurance 
Exchanges 
 
AGENCY: OPM 
 

 
OPM 
RIN 3206-
AM47 

 
Issue Date: 
12/5/2012 
 
Due Date: 
1/4/2013  
 
NIHB File Date:  
 
Date of  
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION: OPM is issuing a proposed rule to implement the Multi-
State Plan Program (MSPP). OPM is establishing the MSPP pursuant to the Affordable Care 
Act. Through contracts with OPM, health insurance issuers will offer at least two multi-State 
plans (MSPs) on each of the Affordable Insurance Exchanges (Exchanges). Under the law, 
an MSPP issuer may phase in the States in which it offers coverage over four years, but it 
must offer MSPs on Exchanges in all States and the District of Columbia by the fourth year 
in which the MSPP issuer participates in the MSPP. OPM aims to administer the MSPP in a 
manner that is consistent with State insurance laws and that is informed by input from a 
broad array of stakeholders. 
 
SUMMARY OF NIHB ANALYSIS: 
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112. 

 
 

 
VA/IHS Agreement for 
Health Care Services 
Reimbursement 
 
ACTION: Proposed 
Agreement 
 
NOTICE: Draft Agreement 
Between Department of 
Veterans Affairs and 
Department of Health And 
Human Services Indian 
Health Service for 
Reimbursement f or Direct 
Health Care Services 
 
AGENCY: VA 

 
VA (no 
reference 
number) 

 
Issue Date: 
4/5/2012 
 
Due Date: 
5/7/2012 
 
TSGAC File 
Date: 
5/25/2012; 
11/20/2012 
 
Date of 
Subsequent 
Agency Action, 
if any: Issued 
Executed 
Agreement 
12/6/2012 

 
 

 
TSGAC       
response: 
 
 

 

SUMMARY OF AGENCY ACTION: This Reimbursement Agreement (Agreement) is 
intended to facilitate reimbursement by VA to IHS and Tribal health programs that have 
executed a participating Tribal health program agreement for certain health care services, 
specifically Direct Care Services provided by IHS or Tribal health program to Eligible AI/AN 
Veterans. IHS and VA are entering into this agreement to improve access to direct care 
services for Eligible AI/AN Veterans. This agreement establishes the basic underlying terms 
for reimbursement that will be carried out by local implementation plans with IHS or 
consistent with section II, Tribal health programs. This Agreement will be implemented 
through local implementation plans for a demonstration project period at sites determined by 
VA and IHS. Reimbursements for Direct Care Services described in this Agreement initially 
will be authorized at only the agreed upon demonstration project sites and only for the 
duration as determined by VA and IHS. Once the demonstration project period has 
concluded, VA and IHS will transition to national implementation. Local implementation plans 
will be developed within 3 months of the completion of the demonstration. The parties to this 
agreement agree to address reimbursement for other reimbursable services not covered by 
this Agreement at a later date. 
 
TSGAC SUMMARY: VA and IHS negotiated and developed the Draft Agreement without the 
participation of Tribes. Section 405(c) of the Indian Health Care Improvement Act (IHCIA), as 
well as the payor of last resort provision in Section 2901(b) of the Affordable Care Act (ACA), 
provides Tribes with the same right to reimbursement from VA as IHS; as a result, Tribes 
have a right to participate in negotiating and developing the Agreement. Without their 
participation as the Draft Agreement is finalized, Tribes might not consent to the Agreement 
and might insist negotiating their own agreements with VA. 

 
See Table C. 

       

 
113. 

 

 
Additional Medicare Tax 
 
ACTION: Proposed Rule 
 
NOTICE: Rules Relating to 
Additional Medicare Tax 
 
AGENCY: IRS 
 
 

 
REG-
130074-11 

Issue Date: 
12/5/2012 
Due Date: 
3/5/2013 

NIHB File Date: 

Date of 
Subsequent 
Agency Action, 
if any: 

 SUMMARY OF AGENCY ACTION: This document contains proposed regulations relating to 
Additional Hospital Insurance Tax on income above threshold amounts (“Additional Medicare 
Tax”), as added by the Affordable Care Act. Specifically, these proposed regulations provide 
guidance for employers and individuals relating to the implementation of Additional Medicare 
Tax. This document also contains proposed regulations relating to the requirement to file a 
return reporting Additional Medicare Tax, the employer process for making adjustments of 
underpayments and overpayments of Additional Medicare Tax, and the employer and 
employee processes for filing a claim for refund for an overpayment of Additional Medicare 
Tax. This document also provides notice of a public hearing on these proposed rules. 
 
SUMMARY OF NIHB ANALYSIS:   
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114. 

 

 
Healthfinder.gov Mobile 
App Challenge 
 
ACTION: Notice 
 
NOTICE: Announcement of 
Requirements and 
Registration for 
Healthfinder.gov 
Mobile App Challenge 
 
AGENCY: HHS 

 
HHS (no 
reference 
number) 

Issue Date: 
12/6/2012 
 
Due Date: 
None 
 
NIHB File Date: 
None. 
 
Date of 
Subsequent 
Agency Action, 
if any:  
 

  
SUMMARY OF AGENCY ACTION: The HHS Office of Disease Prevention and Health 
Promotion (ODPHP) is launching a healthfinder.gov Mobile App Challenge to promote the 
development of a mobile app that will facilitate the customized use of prevention and 
wellness information featured on the healthfinder.gov, a free, award-winning federal Web 
site that features reliable, evidence-based, and actionable health information presented in 
plain language. The purpose is to provide a customized tool to reach health consumers 
where they are making health decisions so that they can improve their health and the health 
of their family members. 
 
SUMMARY OF NIHB ANALYSIS:  None. 

 

       

 
115. 

 

 
“Mobilizing Data for 
Pressure Ulcer Prevention 
Challenge” 
 
ACTION: Notice 
 
NOTICE: Announcement of 
Requirements and 
Registration for “Mobilizing 
Data for Pressure Ulcer 
Prevention Challenge” 
 
AGENCY: HHS 
 
 
 

 
HHS (no 
reference 
number) 

 
Issue Date: 
12/6/2012 
 
Due Date: 
None 
 
NIHB File Date: 
 
Date of 
Subsequent 
Agency Action, 
if any:  
 

  
SUMMARY OF AGENCY ACTION: The Mobilizing Data for Pressure Ulcer Prevention 
Challenge seeks to promote the development of a standard bedside pressure ulcer 
assessment tool. Development of a mobile health application (app) for iPhone, iPad, or 
Android devices that implements standards for documenting and exchanging health 
information about pressure ulcers will facilitate meaningful information exchange and 
improve the patient experience and coordination of care across the healthcare continuum 
while reducing health care costs. A mobile health app would support nurses, in partnership 
with patients, families, caregivers and the multidisciplinary health care team, to reduce the 
incidence and severity of pressure ulcers. In addition, the challenge has the broader goal to 
promote the integration of nursing content into common information models and 
Systematized Nomenclature of Medicine Clinical Terms (SNOMED CT). With documentation 
tools that include common information models and standard terminology for structured 
representation of appropriate nursing knowledge, nurses achieve the ability to track changes 
in patient status and to exchange information to improve continuity of care. 
 
SUMMARY OF NIHB ANALYSIS:  None. 
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116. 

 

 
Fees for the Patient-
Centered Outcomes 
Research Trust Fund 
 
ACTION: Final Rule 
 
NOTICE: Fees on Health 
Insurance Policies and Self-
Insured Plans for the 
Patient-Centered Outcomes 
Research Trust Fund  
 
AGENCY: Treasury 
 

 
TD 9602 

 
Issue Date: 
12/6/2012 
 
Due Date: 
None  
 
NIHB File Date:  
 
Date of 
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION: This final rule implements and provides guidance on the 
fees imposed by the Affordable Care Act on issuers of certain health insurance policies and 
plan sponsors of certain self-insured health plans to fund the Patient-Centered Outcomes 
Research Trust Fund. This final rule affects the issuers and plan sponsors that are directed 
to pay those fees. 
 
SUMMARY OF NIHB ANALYSIS:  None. 

 

       

 
117. 

 

 
CAHPS Survey 
 
ACTION: Request for 
Comment 
 
NOTICE: Consumer 
Assessment of Healthcare 
Providers and Systems 
(CAHPS) Survey for 
Physician Quality Reporting 
 
AGENCY: CMS 

 
CMS-10450 

 
Issue Date: 
12/7/2012 
 
Due Date: 
2/5/2013 
 
NIHB File Date: 
 
Date of 
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: New collection; 
Title: Consumer Assessment of Healthcare Providers and Systems (CAHPS) Survey for 
Physician Quality Reporting; Use: The Physician Quality Reporting System (PQRS), 
established in 2006 as a voluntary “pay for-reporting” program that allows physicians and 
other eligible health care professionals to report information to Medicare about the quality of 
care provided to beneficiaries who have certain medical conditions, provides incentive 
payments to physicians who report quality data; consumers do not have access to this data. 
CMS launched the Physician Compare Web site in December 30, 2010, to meet 
requirements set forth by Section 10331 of the Affordable Care Act (ACA), which requires 
the site to contain information on physicians enrolled in the Medicare and other eligible 
professionals who participate in the Physician Quality Reporting Initiative. By January 1, 
2013 (and for reporting periods beginning no earlier than January 1, 2012), CMS must 
implement a plan to make information on physician performance publicly available through 
Physician Compare. A key component of the reporting requirements under ACA is public 
reporting on physician performance that includes patient experience measures, and the 
collection and reporting of a Consumer Assessment of Healthcare Providers and Systems 
(CAHPS) survey for Physician Quality Reporting will fulfill this requirement. This survey will 
provide patient experience of care data that will serve as essential component of assessing 
the quality of services delivered to Medicare beneficiaries and will permit beneficiaries to 
have this information to help them choose health care providers that offer services meeting 
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their needs and preferences, thus encouraging providers to improve quality of care for 
beneficiaries. 
 
SUMMARY OF NIHB ANALYSIS:   

       

 
118. 

 

 

Hospital Wage Index 
Occupational Mix Survey 
 
ACTION: Request for 
Comment 
 
NOTICE: Hospital Wage 
Index Occupational Mix 
Survey and Supporting 
Regulations 
 
AGENCY: CMS 

 
CMS-10079 

 

Issue Date: 
12/7/2012 
 
Due Date: 
2/5/2013 
 

NIHB File Date: 
 
Date of 
Subsequent 
Agency Action, 
if any: 

 
 s 

SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Revision of a 
currently approved collection; Title: Hospital Wage Index Occupational Mix Survey and 
Supporting Regulations in 42 CFR, Section 412.64; Use: Section304(c) of Public Law 106-
554 amended section 1886(d)(3)(E) of the Social Security Act to require CMS to collect data 
every 3 years on the occupational mix of employees for each short-term, acute care hospital 
participating in Medicare to construct an occupational mix adjustment to the wage index for 
application beginning October 1, 2004 (the FY 2005 wage index). The purpose of the 
occupational mix adjustment is to control for the effect of hospitals’ employment choices on 
the wage index. 
 
SUMMARY OF NIHB ANALYSIS:   

 

       

 
119. 

 

 
ICD-10 Industry Readiness 
Assessment 
 
ACTION: Request for 
Comment 
 
NOTICE: ICD-10 Industry 
Readiness Assessment 
 
AGENCY: CMS 
 

 
CMS-10381 

 
Issue Date: 
12/7/2012 
 
Due Date: 
2/7/2013 
 
NIHB File Date: 
 
Date of 
Subsequent 
Agency Action, 
if any:  
 

 
 

SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Revision of a 
currently approved collection; Title: ICD-10 Industry Readiness Assessment; Use: Congress 
addressed the need for a consistent framework for electronic transactions and other 
administrative simplification issues in the Health Insurance Portability and Accountability Act 
of 1996 (HIPAA), Public Law 104-191, enacted on August 21, 1996. Through subtitle F of 
title II of HIPAA, the Congress added to title XI of the Social Security Act (the Act) a new Part 
C, entitled “Administrative Simplification,” which defines various terms and imposes several 
requirements on HHS, health plans, health care clearinghouses, and certain health care 
providers concerning the transmission of health information. Specifically, HIPAA requires the 
Secretary of HHS to adopt standards that covered entities are required to use in conducting 
certain health care administrative transactions, such as claims, remittance, eligibility, and 
claims status requests and responses. CMS will use findings from the ICD-10 industry 
readiness assessment to understand each sector’s progress toward compliance and to 
determine what communication and educational efforts can best help affected entities obtain 
the tools and resources they need to achieve timely compliance with ICD-10. CMS will use 
findings for education and outreach purposes only, not for policy purposes. 
 
SUMMARY OF NIHB ANALYSIS:   
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120. 

 

 
Taxable Medical Devices 
 
ACTION: Final Rule 
 
NOTICE: Taxable Medical 
Devices 
 
AGENCY: Treasury 

 
TD 9604 

 
Issue Date: 
12/7/2012 
 
Due Date: 
None  
 
NIHB File Date:  
 
Date of 
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION: This document contains final regulations that provide 
guidance on the excise tax imposed on the sale of certain medical devices, enacted by the 
Affordable Care Act. These final regulations affect manufacturers, importers, and producers 
of taxable medical devices. 
 
SUMMARY OF NIHB ANALYSIS:   

 

       

 
121. 

 

 
Medicare Enrollment 
Application for 
Clinics/Group Practice 
 
ACTION: Request for 
Comment 
 
NOTICE: Medicare 
Enrollment Application for 
Clinics/Group Practice and 
Certain Other Suppliers 
 
AGENCY: CMS 

 
CMS-855B 

 
Issue Date: 
12/21/2012 
 
Due Date: 
1/22/2013 
 
NIHB File Date: 
 
Date of 
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: New collection;  
Title: Medicare Enrollment Application for Clinics/Group Practice and Certain Other 
Suppliers; Use: The CMS-855B enrollment application for Clinics, Group Practices and 
Certain Other Suppliers serves primarily to gather information from the organization that tells 
what it is, whether it meets certain qualifications to act as a health care supplier, where it 
renders services, and information necessary to establish the correct claims payment. The 
goal of evaluating and revising the CMS-855B enrollment application is to simplify and clarify 
the information collection without jeopardizing the need to collect specific information. The 
majority of the revisions are very minor, such as spelling and formatting corrections, removal 
of duplicate fields, and instruction clarification for the organization/group. The Sections and 
Sub-Sections within the form are re-numbered and re-sequenced to create a more logical 
flow of the data collection. In addition, CMS has added a data collection for an address to 
mail the periodic request for the revalidation of enrollment information (only if it differs from 
other addresses currently collected). Other than the revalidation mailing address described 
above, new data being collected in this revision package is a checkbox indicating whether or 
not an organization is wholly owned or operated by a hospital, the inclusion of a new supplier 
type (Centralized Flu Biller) and information on, if applicable, where the supplier stores its 
patient records electronically. 
 
SUMMARY OF NIHB ANALYSIS:   
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122.a. 

 

 
Special Enrollment Rights 
Under Group Health Plans 
 
ACTION: Request for 
Comment 
 
NOTICE: Notice of Special 
Enrollment Rights Under 
Group Health Plans 
 
AGENCY: DoL 

 
DoL (OMB 
1210-0101) 

 
Issue Date: 
12/26/2012 
 
Due Date: 
1/23/2013  
 
NIHB File Date:  
 
Date of 
Subsequent 
Agency Action, 
if any: 
 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Continuation of 
a currently approved collection; Title: Notice of Special Enrollment Rights Under Group 
Health Plans; Use: Under Regulations 29 CFR 2590.701-6(c), a group health plan must 
provide an individual who is offered coverage under the plan a notice describing the plan’s 
special enrollment rights at or before the time coverage is offered.  
 
SUMMARY OF NIHB ANALYSIS:   

 

       

 
122.b. 

 

 
Pre-Existing Condition 
Exclusion Under Group 
Health Plans 
 
ACTION: Request for 
Comment 
 
NOTICE: Notice of Pre-
Existing Condition Exclusion 
Under Group Health Plans  
 
AGENCY: DoL 

 
DoL (OMB 
1210-0102) 

 
Issue Date: 
12/26/2012 
 
Due Date: 
1/23/2013  
 
NIHB File Date:  
 
Date of 
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Continuation of 
a currently approved collection; Title: Notice of Pre-Existing Condition Exclusion Under 
Group Health Plans; Use: An employee group health benefit plan or its issuer that imposes a 
preexisting condition exclusion period must give, as part of any enrollment application, an 
employee eligible for coverage a general notice that describes the plan’s preexisting 
condition exclusion--including that the plan will reduce the maximum exclusion period by the 
length of an employee’s prior creditable coverage. If no such enrollment materials exist, the 
notice must be provided as soon after a request for enrollment as is reasonably possible. A 
plan that uses the alternative method of crediting coverage provided in the applicable 
regulations must disclose the use of that method at the time of enrollment and describe how 
the method operates. The plan also must explain that a participant has a right to establish 
prior creditable coverage through a certificate or other means and to request a certificate of 
prior coverage from a prior plan or issuer. Finally, a plan or issuer must offer to assist the 
participant in obtaining a certificate from a prior plan or issuer, if necessary. 
 
SUMMARY OF NIHB ANALYSIS:   
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122.c. 

 

 
Creditable Coverage 
Under Group Health Plans 
 
ACTION: Request for 
Comment 
 
NOTICE: Establishing 
Creditable Coverage Under 
Group Health Plans 
 
AGENCY: DoL 

 
DoL (OMB 
1210-0103) 

 
Issue Date: 
12/27/2012 
 
Due Date: 
1/28/2013  
 
NIHB File Date:  
 
Date of 
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Continuation of 
a currently approved collection; Title: Establishing Creditable Coverage Under Group Health 
Plans; Use: This request covers information collection requirements imposed under 
Regulations 29 CFR 2520.104b-1 and 2590.701-5 in connection with the alternative method 
of crediting coverage established by the regulations. The regulations permit a plan to adopt, 
as its method of crediting prior health coverage, provisions that impose different pre-existing 
condition exclusion periods with respect to different categories of benefits, depending on 
prior coverage in that category. In such a case, the regulations require the former plan to 
provide additional information upon request to the new plan in order to establish an 
individual’s length of prior creditable coverage within that category of benefits. 
 
SUMMARY OF NIHB ANALYSIS:   
 
 
 
 

 

       

 
123. 

 

 
Effect of Reducing Falls 
on Expenses 
 
ACTION: Request for 
Comment 
 
NOTICE: The Effect of 
Reducing Falls on Acute and 
Long-Term Care Expenses 
 
AGENCY: HHS OS 

 
HHS-OS-
18280-60D 

 
Issue Date: 
12/27/2012 
 
Due Date: 
2/25/2013 
 
NIHB File Date: 
 
Date of 
Subsequent 
Agency Action, 
if any: 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: Extension of a 
currently approved collection; Title: The Effect of Reducing Falls on Acute and Long-Term 
Care Expenses; Use: The Office of the Assistant Secretary for Planning and Evaluation 
(ASPE) within the HHS Office of Secretary has begun a demonstration and evaluation of a 
multi-factorial fall prevention program to measure its impact on health outcomes for the 
elderly, as well as acute and long-term care use and cost. The study involves a sample of 
individuals who are ages 75 and older and have private long-term care insurance using a 
multi-tiered random experimental research design to evaluate the effectiveness of the 
proposed fall prevention intervention program. The project began in spring 2008 and will end 
in December 2014. The project will provide information to advance Departmental goals of 
reducing injury and improving the use of preventive services to impact positively Medicare 
use and spending. 
 
SUMMARY OF NIHB ANALYSIS:   
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124. 

 

 
National Partnership for 
Action to End Health 
Disparities 
 
ACTION: Request for 
Comment 
 
NOTICE: Evaluation of the 
National Partnership for 
Action to End Health 
Disparities 
 
AGENCY: HHS OS 
 
 
 
 

 
HHS-OS-
17378-30D 

 
Issue Date: 
12/28/2012 
 
Due Date: 
1/28/2013 
 
NIHB File Date: 
 
Date of 
Subsequent 
Agency Action, 
if any:  
 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: New collection; 
Title: Evaluation of the National Partnership for Action to End Health Disparities; Use: The 
Office of Minority Health (OMH) in the Office of the Assistant Secretary for Health (OASH), 
Office of the Secretary (OS) seeks approval for new data collection activities for the 
Evaluation of the National Partnership for Action to End Health Disparities (NPA). NPA, 
officially launched in April 2011, seeks to mobilize a nationwide, comprehensive, community-
driven, and sustained approach to combating health disparities and to move the nation 
toward achieving health equity. The goal of the NPA evaluation is to determine the extent to 
which NPA has contributed to the elimination of health disparities and the attainment of 
health equity in our nation. OMH will use the collected data to inform the various 
stakeholders involved in implementation of NPA and the National Stakeholder Strategy 
about progress, results, lessons learned, and necessary mid-course adjustments. The 
evaluation team will facilitate meetings to reflect and discuss the findings with OMH’s 
leadership, staff, and the implementation and communications teams that support NPA. The 
meetings will focus on the lessons learned and their implications on strategy improvement 
and implementation. OMH also will include information from the evaluation in its biennial 
report to Congress.  
 
SUMMARY OF NIHB ANALYSIS: 

 

       

 
125. 

 

 
Interest Rate on Overdue 
Debts 
 
ACTION: Notice 
 
NOTICE: Notice of Interest 
Rate on Overdue Debts 
 
AGENCY: HHS 

 
HHS (no 
reference 
number) 

 
Issue Date: 
12/28/2012 
 
Due Date: 
None 
 
NIHB File Date: 
 
Date of 
Subsequent 
Agency Action, 
if any:  
 

  
SUMMARY OF AGENCY ACTION: Section 30.18 of HHS claims collection regulations (45 
CFR part 30) provides that the Secretary shall charge an annual rate of interest, which is 
determined and fixed by the Secretary of the Treasury after considering private consumer 
rates of interest on the date that HHS becomes entitled to recovery. The rate must equal or 
exceed the Department of Treasury’s current value of funds rate or the applicable rate 
determined from the “Schedule of Certified Interest Rates with Range of Maturities” unless 
the Secretary waives interest in whole or part, or a different rate is prescribed by statute, 
contract, or repayment agreement. The Secretary of the Treasury may revise this rate 
quarterly. HHS publishes this rate in the Federal Register. The current rate of 10 3⁄8%, as 
fixed by the Secretary of the Treasury, is certified for the quarter ended September 30, 2012. 
This interest rate is effective until the Secretary of the Treasury notifies the HHS of any 
change.  
 
SUMMARY OF NIHB ANALYSIS:  None. 
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NIHB Recs. 

 
126. 

 

 
Medicare Rural Hospital 
Flexibility Grant Program 
 
ACTION: Request for 
Comment 
 
NOTICE: Medicare Rural 
Hospital Flexibility Grant 
Program Performance 
Measure Determination 
 
AGENCY: HRSA 

 
HRSA (OMB 
0915-xxxx) 

 
Issue Date: 
12/28/2012 
 
Due Date: 60 
days (approx. 
3/1/2013) 
 
NIHB File Date: 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 

  
SUMMARY OF AGENCY ACTION: Type of Information Collection Request: New collection; 
Title: Medicare Rural Hospital Flexibility Grant Program Performance Measure 
Determination; Use: The Medicare Rural Hospital Flexibility Program (Flex), authorized by 
Section 4201 of the Balanced Budget Act of 1997 (BBA) and reauthorized by Section 121 of 
the Medicare Improvements for Patients and Providers Act of 2008, seeks to support 
improvements in the quality of health care provided in communities served by Critical Access 
Hospitals (CAHs); to support efforts to improve the financial and operational performance of 
the CAHs; and to support communities in developing collaborative regional and local delivery 
systems. This program also assists in the conversion of qualified small rural hospitals to 
CAH status. For this program, HRSA developed performance measures to provide data 
useful to the program and to allow the agency to provide aggregate program data required 
by Congress under the Government Performance and Results Act (GPRA) of 1993. These 
measures cover principal areas of interest to the Office of Rural Health Policy, including: (a) 
Quality reporting; (b) quality improvement interventions; (c) financial and operational 
improvement initiatives; and (d) multi-hospital patient safety initiatives.  
 
SUMMARY OF NIHB ANALYSIS:   
 

 

       

 



TABLE C: NIHB RECOMMENDATIONS AND  

EVALUATION OF AGENCY’S SUBSEQUENT ACTIONS 

UPDATED THROUGH 12/31/2012 

National Indian Health Board, Regulation Review and Impact Analysis Report Page 1 of 162   12/31/2012 

RRIAR 
Ref. # 

Short 
Title/Current 

Status of 
Regulation/ 
Title/Agency 

File Code & 
Dates 

Summary of NIHB and/or TTAG Recommendations 
Evaluation of Subsequent Rule Issued/ 

Action Taken by Agency 

 
1.a. 

 
MU Incentive 
Payments 
 
ACTION: Final 
Rule 
 
NOTICE: Medicare 
and Medicaid 
Programs; 
Electronic Health 
Record Incentive 
Program 
 
AGENCY: CMS, 
HHS 
 

 
CMS-0033-F 
 
Issue Date: 
1/13/2010 
 
Due Date: 
3/15/2010 
 
File Date:  
Pre-3/15/2010 
 
Date of 
Subsequent 
Agency Action, if 
any: 
Issued Final Rule 
7/28/10 (CMS_ 
FRDOC_ 0001-
0520); issued 
corrections to 
Final Rule (CMS-
2009-0117-1996) 

 
NIHB/TTAG recommendations-- 
 
1. The HITECH/Meaningful Use provider incentive payments 

should be “reassigned” to the tribal outpatient clinics--as the 
tribal clinics developed the infrastructure not the providers 
themselves--just as current reassignment of benefits for goods 
and services from Medicare, Medicaid, and other forms of 
health insurance. 

2. Exclude tribal providers based in clinics from the definition of 
hospital-based providers because the providers in the clinics 
are not hospital specialists as referenced in the law. 

3. Include an amount per provider based in a clinic in the 
calculation of the hospital-based incentives. 

4. Add tribal outpatient clinics to the exclusions provided to 
FQHC’s and RHC’s.   
 

NIHB and TTAG request your consideration and support to ensure 
that the language needed to maximize the participation of the 
Indian health care delivery system is in place and that the CMS 
incentive programs designed to initiate EHR in hospital and non-
hospital based settings will be made available to all Indian health 
programs. 

 
In 7/28/10 Final Rule-- 

 
1. No change as regulation already allows assignment to 

employer, if appropriate. (p. 44447) “Section 1848(o)(1)(A) 
of the Act provides that the EP’s incentive payment shall be 
paid to the eligible professional (or to an employer or other 
entity with which the physician has a valid contractual 
arrangement allowing the employer or other entity to bill for 
the physician’s services) …” 

2. Accepted, due to Congress modifying law. Following 
publication of the proposed rule, Congress modified the 
definition of hospital-based EPs. Definition citing “inpatient 
and outpatient” was changed to “inpatient and emergency 
departments.” As such, the determination of whether an EP 
is a hospital-based EP shall be made on the basis of the site 
of service, as defined by the Secretary, and without regard 
to any employment or billing arrangement. 

3. Response not found in Final Rule. 
4. Agreed to as is already provided for in the regulation. (p. 

44483) Regulation clarified that in the definition of FQHC, 
the law essentially incorporates the definition in Sec. 
1861(aa) of the Social Security Act (SSA), which includes 
“an outpatient health program or facility operated by a tribe 
or tribal organization under the ISDA or by an urban Indian 
organization receiving funds under title V of the IHCIA.” As 
such, EPs at FQHCs, RHCs, and tribal clinics may be 
eligible for participation when they practice predominantly at 
an FQHC or RHC or meet the other patient volume 
requirements. 
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1.b. 

 
MU EHR Incentive 
Payments--Stage 2 
  
ACTION: Proposed 
Final Rule 
 
NOTICE: Medicare 
and Medicaid 
Programs; 
Electronic Health 
Record Incentive 
Program Stage 2 
 
AGENCY: CMS  

 
CMS-0044-PF 
 
Issue Date: 
3/7/2012 
 
Due Date: 
5:00 pm, 
5/7/2012 
 
NIHB File Date: 
5/7/2012 
 
Date of 
Subsequent 
Action, if any: 
Issued 
correction 
4/18/2012; 
issued Final 
Rule 9/4/2012; 
issued 
correction 
10/23/2012 
 
 
 
 
 
 

 
NIHB recommendations-- 
 
1. Section I.A.2.c--Payment Adjustments and Exceptions--

pg. 13700-13701: 
 

 Although CMS proposes a 2-year look back period to 
ensure that payments are made appropriately and to 
reduce the likelihood of recouping overpayments, the 
apparent intent of the Health Information Technology for 
Economic and Clinical Health (HITECH) Act and the 
Stage 1 Final Rule (July 28, 2010) is to apply payment 
adjustments to Eligible Professionals (EPs) and Eligible 
Hospitals (EHs) that are not meaningful users for CY/FY 
2015--not to those that are not meaningful users for 
CY/FY 2013 (or CY/FY 2014 for first-time meaningful 
users);CMS should reconsider this proposal. 

 Under the current proposal, it appears many Indian 
health system hospitals and clinics, which often employ 
short-term contract providers due to provider turnover 
and staffing shortages, will be subject to payment 
adjustments for all Medicare charges generated by short-
term contract providers who have not demonstrated 
meaningful use--even if the provider has not previously 
worked at the facility; CMS should grant an exception for 
these situations. 

 
2. Section II. A.3.d--Stage 2 Criteria for Meaningful Use (Core 

Set and Menu Set)--pp. 13706-13742: 
 

 For each of the measures that rely on patient action 
(view/download/transmit and secure electronic 

 
Analysis to be conducted and entered. 
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messaging), CMS should collect data during Stage 2 on 
actual usage (instances of viewing/downloading/ 
transmitting and number of secure messages sent) to 
develop measures, thresholds, and exclusions for Stage 
3; to collect this data, CMS should move these objectives 
to the menu set and, while continuing to require EPs and 
EHs to meet a certain number of measures, require all 
EPs and EHs to report data on each menu set measure. 

 On public health measures: 
 

o CMS should clarify, with regard to the requirement 
for “successful ongoing submission,” whether a 
failed transmission that is resubmitted successfully 
is considered successful ongoing submission and 
whether a certain frequency (e.g. daily, weekly, 
monthly, quarterly) is required to demonstrate 
ongoing submission. 

o As an alternative to an affirmation letter from a 
public health agency, CMS should allow EPs/EHs 
to use an EHR-generated transaction log showing 
all transmissions and results to document 
compliance with these measures. 

 
3. Section II.A.3.d--Stage 2 Criteria for Meaningful Use (Core 

Set and Menu Set)--pg. 13708: CMS should clarify that the 
threshold for the proposed Computerized Provider Order Entry 
(CPOE) measure is 60% of all medication, radiology, and 
laboratory orders combined, rather than 60% of each type of 
order (which would require three numerators and 
denominators), and should not expand this measure to include 
non-licensed health care personnel. 

4. Section II.A.3.d--Stage 2 Criteria for Meaningful Use (Core 
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Set and Menu Set)--pg. 13710: CMS should clarify, with 
regard to the requirement that five clinical decision support 
interventions are related to five or more of the Clinical Quality 
Measures (CQMs), whether the agency views this as a one-
to-one relationship where one intervention is related to one 
CQM or a one-to-many relationship where one intervention is 
related to more than one CQM and whether each intervention 
must to be related to a CQM on which the EP/EH plans to 
report or any CQM that addresses high priority conditions for 
their individual patient populations. 

5. Section II.A.3.d--Stage 2 Criteria for Meaningful Use (Core 
Set and Menu Set)--pg. 13710-13711: 

 

 The proposed rule states: “We propose to continue to 
define prescription as the authorization by an EP to 
dispense a drug that would not be dispensed without 
such authorization. This includes authorization for refills 
of previously authorized drugs”; for clarity, CMS should 
replace the term “refills,” which implies that pre-existing 
authorization exists for fills beyond the initial one, with 
“renewals.” 

 The proposed rule sates: “We do not believe that Over 
the Counter (OTC) medicines will be routinely 
electronically prescribed and propose to continue to 
exclude them from the definition of a prescription”; CMS 
should clarify whether the term “OTC medicines” refers to 
the strict FDA definition--drugs for which no prescription 
was generated--because in Indian health care facilities, 
OTC medications often are issued by provider order and 
filled in the on-site pharmacy. 

 The proposed rule provides an exclusion from this 
measure if no pharmacies within 25 miles of an EP’s 
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practice accept electronic prescriptions at the start of the 
reporting period; because this could pose a significant 
burden for Indian reservations or other rural locations, 
CMS should provide an exclusion if no pharmacies within 
5 miles of an EP’s practice accept electronic 
prescriptions at the start of the reporting period. 

 CMS should not include controlled substances in the 
Stage 2 electronic prescribing measure because 
electronic prescribing systems might not have the ability 
to accept electronic prescriptions for controlled 
substances by 2014. 

 
6. Section II.A.3.d--Stage 2 Criteria for Meaningful Use (Core 

Set and Menu Set)--pg. 13711-13712: With regard to 
collecting information on disability status for patients: 

 

 If this measure is intended to record disability status as 
defined by other standards (e.g. possession of disabled 
parking priority or receipt of Social Security disability 
benefits), patient registration or front desk staff could 
collect this information as part of demographics; 
otherwise, disabilities should be recorded as part of the 
patient’s problem list. 

 CMS should clarify what constitutes significant functional 
and cognitive limitations (with specific SNOMED concept 
IDs) in the regular problem list and how this will be 
measured. 

 
7. Section II.A.3.d--Stage 2 Criteria for Meaningful Use (Core 

Set and Menu Set)--pg. 13716: With regard to clinical 
summaries, CMS should reconsider a requirement that 
providers document a care plan of “continued routine health 
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maintenance and screening” for patients who are generally 
healthy and might be visiting only for routine checkups or 
acute conditions, as well as clarify the data elements that 
providers must capture for the care plan and the requirement 
to include “recommended patient decision aids (if applicable to 
the visit).” 

8. Section II.A.3.d--Stage 2 Criteria for Meaningful Use (Core 
Set and Menu Set)--pg. 13717: The proposed rule states that 
this measure applies to clinical lab test results whose results 
are either in a positive/negative or numerical format; with 
regard to results that are in a positive/negative format, CMS 
should clarify whether this measure is restricted to tests that 
are limited to only positive or negative results or also includes 
clinical lab test results that include positive and/or negative 
among possible results. 

9. Section II.A.3.d--Stage 2 Criteria for Meaningful Use (Core 
Set and Menu Set)--pg. 13718: With regard to the proposal to 
limit the patient reminder measure to patients who have had 
an office visit with the EP within the 24 months prior to the 
beginning of the EHR reporting period, CMS should address 
concerns that the denominator for this measure could be 
inflated by patients who have moved out of the area, patients 
who have transitioned to another provider of care, patients 
who are deceased, or transient patients seen only once. 

10. Section II. A.3.d--Stage 2 Criteria for Meaningful Use (Core 
Set and Menu Set)--pp. 13719-13720: 

 

 With regard to a proposed change to the EP Core 
Objectives requiring providing online access to health 
information for more than 50% of patients with more than 
10% actually accessing their health information, given the 
limited English proficiency and lack of Internet access 
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among the AI/AN population, CMS should reconsider the 
10% threshold for MU Stage 2, avoid imposing required 
thresholds for patient access to their health information 
until Stage 3, and compile and analyze data for this 
measure during Stage 2. 

 With regard to proposed broadband exclusions based on 
the percentage of housing units in a county that do not 
have 4Mbps broadband availability as reported at 
www.broadband.gov:  

 
o CMS should reconsider use of this Web site, which 

lacks information on the number and/or percentage 
of housing units in a county with and/or without 
broadband availability and broadband availability 
categorized as “below 4Mbps” or “above 4Mbps”; 
relies on optional, self-reported, 9-months-old data 
that might lack accuracy and validity; and includes 
data that reflects advertised, not actual, speeds. 

o CMS should clarify whether its definition of 
“broadband availability” includes both wired and 
wireless access or only wired access; CMS should 
not include wireless access in this definition 
because of limits on wireless data plans. 

o CMS should not base exclusions on broadband 
availability in an entire county because many 
predominantly rural counties have a larger city that 
can skew the numbers and because counties can 
vary significantly in size; 

o CMS should collect data during MU Stage 2 on 
actual patient access (instances of viewing, 
downloading, and transmitting) to develop 
measures, thresholds, and exclusions for Stage 3; 
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if CMS decides to finalize these requirements, it 
should lower thresholds for Stage 2 and/or move 
the objectives to the menu set. 

o CMS should consider other proxy measures for 
broadband access, such as poverty levels or 
free/reduced lunch. 

o If CMS decides to finalize this exclusion as 
proposed, it should clarify the specific steps EPs 
and EHs will take to determine the percentage of 
housing units in a county without 4Mbps 
broadband availability; whether this exclusion 
applies if broadband.gov shows availability of 3-
6Mbps in a county; and whether this exclusion 
applies in counties where no data is available. 

 
11. Section II.A.3.d--Stage 2 Criteria for Meaningful Use (Core 

Set and Menu Set)--pg. 13719: With regard to patient 
viewing/downloading/transmitting health information: 

 

 CMS should clarify whether “transmit” means that the 
patient transmits the information with no intervention on 
the part of the facility or that the patient asks the facility 
to transmit the information on the patient’s behalf. 

 CMS should clarify whether “care team members” 
include Pharmacists, Nurses, Optometrists, Dieticians, 
Social Workers, etc., or has a narrower definition. 

 CMS should reconsider this measure, which could 
penalize providers if patients choose not to view their 
health information, and collect data during Stage 2 on 
actual patient access (instances of viewing, downloading, 
and transmitting) to develop measures, thresholds, and 
exclusions for Stage 3; if CMS decides to finalize this 
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measure as proposed, it should lower the threshold for 
Stage 2 and/or moving the objective to the menu set. 

 
12. Section II.A.3.d--Stage 2 Criteria for Meaningful Use (Core 

Set and Menu Set)--pg. 13720: With regard to the summary 
of care record: 

 

 CMS should reconsider a requirement that providers 
document a care plan of “continued routine health 
maintenance and screening” for patients who are 
generally healthy and may be visiting only for routine 
checkups or acute conditions and clarify the data 
elements that providers must capture for the care plan. 

 CMS should clarify whether “care team members” include 
Pharmacists, Nurses, Optometrists, Dieticians, Social 
Workers, etc., or has a narrower definition; 

 The proposed rule states: “The EP, eligible hospital, or 
Critical Access Hospitals (CAHs) that transitions or refers 
their patient to another setting of care or provider of care 
electronically transmits a summary of care record using 
Certified Electronic Health Record Technology to a 
recipient with no organizational affiliation and using a 
different Certified Electronic Health Record Technology 
vendor than the sender for more than 10% of transitions 
of care and referrals”; CMS should revise this measure to 
require electronic transmission of a summary of care 
record using Certified Electronic Health Record 
Technology to 10% of recipients who (a) have no 
organizational affiliation, (b) who are using a different 
Certified Electronic Health Record Technology vendor 
than the sender, and (c) who have the ability to receive 
electronic transmissions. 
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13. Section II.A.3.d--Stage 2 Criteria for Meaningful Use (Core 

Set and Menu Set)--pg. 13725-13726: CMS should move the 
immunization data objective and measure to the menu set for 
Stage 2 to allow more time to resolve the challenges in 
establishing interfaces for all Indian health care facilities in 
different states. 

14. Section II.A.3.d--Stage 2 Criteria for Meaningful Use (Core 
Set and Menu Set)--pg. 13726-13727: CMS should not add a 
second measure for exchanging imaging and results between 
providers. 

15. Section II.A.3.d--Stage 2 Criteria for Meaningful Use (Core 
Set and Menu Set)--pg. 13727: CMS should amend the 
patient family health history measure to include patients who 
are adopted or have no information about their first degree 
relatives (“no known first degree relatives” or “first degree 
relatives information unknown”) and patients whose first 
degree relatives have no known health issues (“no known 
health issues”); CMS also should not use this measure to 
capture risks associated with social and other environmental 
determinants. 

16. Section II.A.3.d--Stage 2 Criteria for Meaningful Use (Core 
Set and Menu Set)--pg. 13728: 

 

 The identify/report cancer cases objective requires 
reporting to a state cancer registry, but the associated 
measure only requires reporting to a cancer registry (and 
does not specify reporting to a state registry); the IHS 
Division of Epidemiology and Disease Prevention is a 
public health authority under the Indian Health Care 
Improvement Act reauthorization, and CMS should allow 
Indian health care facilities to report to the IHS cancer 
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registry to satisfy this measure. 

 For the identify/report specific (non-cancer) cases 
measure, CMS should allow Indian health care facilities 
to report to IHS registries to satisfy this measure. 

 
17. Section II.A.3.d--Stage 2 Criteria for Meaningful Use (Core 

Set and Menu Set)--pg. 13728-13729: 
 

 With regard to secure electronic messaging, the 
proposed rule states: “We specify that the secure 
messages sent should contain relevant health 
information specific to the patient in order to meet the 
measure of this objective. We believe the EP is the best 
judge of what health information should be considered 
relevant in this context”; CMS should clarify whether the 
EP will have to assess and classify each message as 
either “relevant” or “not relevant” for inclusion in the 
numerator calculation and which types of messages twill 
count for this measure. 

 In the discussion defining patients “seen by the EP,” the 
proposed rule states: “In cases where the patient is seen 
by a member of the EP’s clinical staff the EP can include 
or not include those patients in their denominator at their 
discretion as long as the decision applies universally to 
all patients for the entire Electronic Health Record 
reporting period and the EP is consistent across 
meaningful use measures”; CMS should clarify how this 
policy could affect this measure, as well as address 
concerns that the denominator for this measure could be 
inflated by patients who have moved out of the area, 
patients who have transitioned to another provider of 
care, patients who are deceased, or transient patients 
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seen only once. 

 CMS should reconsider the secure messages measure, 
which could penalize providers if patients choose not to 
view their health information, and collect data during 
Stage 2 on actual patient access (number of secure 
messages sent) to develop measures, thresholds, and 
exclusions for Stage 3; if CMS decides to finalize this 
requirement, it should lower thresholds for Stage 2 
and/or move the objective to the menu set. 

 
18. Section II.A.3.d--Stage 2 Criteria for Meaningful Use (Core 

Set and Menu Set)--pg. 13729: CMS should evaluate how 
the electronic medication administration record (eMAR) 
requirement would affect very small hospitals, develop two 
separate measures for eMAR in inpatient wards and 
emergency departments, and consider delaying this objective 
to Stage 3; if CMS decides to finalize this objective, it should 
exclude hospitals with an average daily patient load less than 
12 and/or move the objective to the menu set. 

19. Section II.A.3.d--Stage 2 Criteria for Meaningful Use (Core 
Set and Menu Set)--pg. 13730: See recommendations 10 
and 11. 

20. Section II.B.5--Proposed Clinical Quality Measures for 
Eligible Professionals--pg. 13746: With regard to clinical 
quality measure reporting, CMS should finalize only measures 
that have proven benefits and align with U.S. Preventive 
Services Task Force guidelines, as well as address concerns 
that many of the proposed EP measures rely on patients 
and/or other providers to meet them. 
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2.a. 

 
I/T/U Addendum to 
Prescription Drug 
Plans (PDP): 
Revision of 
Current Collection 
 
ACTION: Comment 
Request  
 
NOTICE: Agency 
Information 
Collection Activities: 
Proposed 
Collection; 
Comment Request: 
Application for 
Medicare PDP; 
Application for 
Medicare 
Advantage PDP; 
Part C Medicaid 
Advantage and 
1876 Cost Plan 
Expansion 
Application 
 
AGENCY: 
CMS 

 
Issue Date: 
6/11/2010 
 
Due Date: 
8/10/2010 
 
NIHB File Date:  
8/10/2010 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 Issued revised 
“Medicare PDP 
Sponsor 
Contracts with 
Revised I/T/U 
Addendum” 
pre-1/13/2011 
(see 2.b. and 
11.a and b.) 

 
(NIHB recommendations from 2010-- 
 

1. Incorporate new requirements contained in the Patient 
Protection and Affordable Care Act (ACA). 
 

a. Apply costs of drugs incurred by I/T/U toward Medicare 
beneficiaries’ annual out-of-pocket threshold (true out-of-
pocket costs, or "TrOOP"). 

b. Clarify eligibility for services. 
c. Add language to indicate that the new Indian Health Care 

Improvement Act (IHCIA) Sec. 206(e)(3) extends Federal 
Medical Care Recovery Act rights to tribal and urban 
Indian organization programs as is currently provided. 

d. Add language to indicate that IHCIA Sec. 221 and Sec. 
408 provide certain exemptions from State licensure 
requirements for pharmacists employed by a tribe or 
tribal organization and health programs operated by an 
Indian tribe or tribal organization or urban Indian 
organization. 

 

2. Include language pursuant to IHCIA Sec. 206 requiring 
payment to I/T/U providers: “Pursuant to IHCIA Sec. 206 
(made applicable to the IHS, Indian tribes and tribal 
organizations in Sec. 206(a), and to urban Indian 
organizations in Sec. 206(i)), the Part D Plan Sponsor is 
required to pay the provider the reasonable charges billed by 
the Provider, or, if higher, the highest amount the Part D Plan 
Sponsor would pay for services furnished by providers other 
than gov’t entities.” 

3. Make revised I/T/U Addendum effective for CY2011 for 
Medicare Part D plans (i.e., as of 1/1/ 2011).) 

 
Analysis of 2010 docs: 
CMS posted revised “Medicare Prescription Drug Plan Sponsor 
contracts with Revised I/T/U Addendum” at CMS.gov. Reviewed 
version posted as of 01/13/2011. 

 

1. Recommendations generally accepted, except for item 2. 
a. Accepted. 
b. Accepted. 
c. Accepted. 
d. Accepted. 

 

2. Not accepted. Paragraph remains: “Claims from the 
provider shall be paid at rates that are reasonable and 
appropriate.” 

3. Not accepted. Revised I/T/U Addendum applied only to 
future renewed contracts (2012 contract year) or new 
contracts (2012 contract year).  

 

The contracts for Medicare Advantage plans and Cost plans 
use the following language: “Note: All Part D sponsors will 
be required to use the attached revised version of the I/T/U 
Addendum. Existing Part D sponsors will be required to use 
this version of the I/T/U Addendum for any future re-
contracting or new contracting.” The contracts for Medicare 
Prescription Drug Plans (PDPs) omit the second/last 
sentence above. 
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2.b. 

 
I/T/U Addendum to 
Medicare 
Prescription Drug 
Plans (PDP): 
Revision of 
Current Collection 
 
ACTION: 
Information 
Collection  
 
NOTICE: Agency 
Info Collection 
Activities: Proposed 
Collection; 
Comment Request 
 
AGENCY: CMS 

 
CMS-10137 
 
Issue Date: 
7/1/2011  
 
Due Date: 
8/30/2011  
 
NIHB File Date: 
8/30/2011 
 
Date of 
Subsequent 
Agency Action, 
if any: See 2.d. 

 
NIHB (and TTAG) recommendations— 
 
1. Require that a similar I/T/U addendum be used in 

connection with the health plans offered through the to-
be-established health insurance Exchanges (Exchanges) 
called for under the Affordable Care Act.  In comments 
submitted to the CMS Center for Consumer Information 
and Insurance Oversight (CCIIO), NIHB has 
recommended, and we will again recommend, that such a 
requirement be instituted for Exchange plans. 

2. We urge the CMS/Center for Medicare to share its 
experiences involving the mandatory use of the I/T/U 
addendum under Part D plans with the CMS/CCIIO in 
order that CCIIO more fully understands the applicability 
and benefits of requiring a similar mechanism for 
Exchange plans. 

 
 

 
Analysis to be conducted and entered. 

     

 
2.d. 

 
Medicare 
Advantage and 
PDP Plan 
Applications 
 
ACTION: Request 
for Comment 
 
NOTICE: Part C 
Medicare 

 
CMS-10237 
and CMS-
10137 
 
Issue Date: 
10/12/2012 
 
Due Date: 
11/13/2012 
 

 
USET  recommendations—To be entered. 

 

 

No subsequent Agency action taken (as of 11/30/2012). 
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Advantage and 
1876 Cost Plan 
Expansion 
Application 
 
AGENCY: CMS 
 
 

USET File 
Date: 
11/13/2012 
 
Date of 
Subsequent 
Agency Action, 
if any: 

     

 
6.a. 

 
High Risk Pool 
Eligibility 
 
ACTION: Interim 
Final Rule 
 
NOTICE: Pre-
Existing Condition 
Insurance Plan 
Program 
 
AGENCY: OCIIO 

 
OCIIO-9995-
IFC 
 
Issue Date: 
7/30/2010 
 
Due Date: 
9/28/2010 
 
NIHB File Date: 
9/28/2010 
 
Date of 
Subsequent 
Agency Action, 
if any: See 6.b. 
 

 
NIHB recommended one or both of the following options be 
implemented-- 
 

1. Modify the definition of "creditable coverage" in §152.2 of 
the Interim Final Rule to provide that an individual who is 
eligible for medical care from IHS or a tribal organization 
is considered to have creditable coverage only if the 
medical care program provided by IHS or a tribal 
organization satisfies the definition of health insurance 
coverage under section 2791 of the PHSA [i.e., 
comprehensive health insurance]. 

2. At a minimum, the Rule should establish the authority for 
a case-by-case determination of whether an AI/AN 
applicant for the PCIP program actually has access to an 
IHS or tribal medical program, and, if so, whether such 
program is capable of supplying the health care needed 
by the applicant.  An individual who does not have access 
to the needed care should be eligible for the PCIP 
program. 

 

 
Analysis of 6.b. to be conducted and entered.  
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7.a. 

 

ACA Exchange 
Rules Issues to 
Consider 
 
ACTION: Request 
for Comments 
 
NOTICE: Planning 
and Establishment 
of State-Level 
Exchanges; 
Request for 
Comments 
Regarding Related 
Provisions in Title I 
of the ACA 
 
AGENCY: OCIIO 

OCIIO-9989-NC 
HHS-0S-2010-
0021-0001 
 

Issue Date: 
8/3/2010 
 

Due Date: 
10/4/2010 
 

NIHB File Date: 
10/4/2010 
 

Date of 
Subsequent 
Action, if any:   
Issued Proposed 
Rule 7/15/2011 
(see 7.b.); 
addressed partial 
issue in Notice of 
2nd round of 
Exchange 
planning grants 
1/20/2011 
 

Additional: 
NIHB 
submission on 
Indian 
Sponsorship 
4/13/11; TTAG 
submission on 
Indian 
Addendum 

 
NIHB recommendations – 
 
A. State Exchange Planning and Establishment Grants 

1. As a condition of receiving planning grants, require 
States to establish and implement a written policy on 
consultation with Tribal governments on implementation 
of provisions of the ACA. 
 

B. Implementation Timeframes and Considerations  
2. Include among the criteria for the certification of an 

Exchange under Section 1311(c) that the Exchange 
engage in consultation with the Tribal governments. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
As of July 15, 2011, review of Proposed Rule in process. 
 
 A.1. Accepted in effect, but no specific discussion of tribal 

consultation requirements with planning grants specifically.  
In the 1/20/11 announcement by HHS for the 2nd round of 
funding to States for the planning and implementation of 
health insurance exchanges, the following language was 
included: “In the spirit of Executive Order 13175 the 
Secretary is anticipating requiring each State that has one 
or more federally recognized Tribe(s) located within its 
borders to provide documentation that it has (1) established 
a process of consultation with such Tribe(s) regarding the 
start up and ongoing operation of the Exchanges; (2) 
implemented that process; and (3) assurance that it will 
continue to conduct and document such Tribal consultations 
for Exchange matters. Further guidance will be provided on 
this and other Indian specific issues. States are encouraged 
to review and adapt to procedures for State Medicaid 
consultation. States have the option to subcontract with 
Tribes for activities related to their grant. Please clearly 
identify funding set aside for such consultation in the budget 
narrative.” (emphasis added)] 

B.2. Accepted.   At §155.130, the Proposed Rule states 
“Stakeholder consultation. The Exchange must regularly 
consult on an ongoing basis with the following 
stakeholders… Federally-recognized tribes, as defined in 
the Federally Recognized Indian Tribe List Act of 1994, 25 
U.S.C. 479a, located within the Exchange’s geographic 
area…” (p.41914) The narrative states, an Exchange “must 
engage in regular and meaningful consultation and 
collaboration with such tribes and their tribal officials on all 
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C. State Exchange Operations 

3. OCIIO and CMS to communicate the requirement to 
States to retain Indian-specific Medicaid protections 
that existed prior to ACA and that are to continue. 

4. Establish a mechanism by which Tribal governments 
may make premium contributions to an Exchange on 
behalf of Tribal members. (See 4/13/2011 NIHB 
analysis.) 

5. Outreach by OCIIO to Tribal governments, particularly 
smaller Tribes, is necessary to ensure that Navigator 
services are accessible to all AI/ANs. 

6. Consider operation of interstate, regional or subsidiary 
Exchanges by Tribal governments and/or contract with 
Tribal governments to carry out select functions of an 
Exchange pursuant to Section 1311(f)(3). 

Exchange policies that have tribal implications. We 
encourage Exchanges to also seek input from all tribal 
organizations and urban Indian organizations… We 
encourage States to develop a tribal consultation policy that 
is approved by the State, the Exchange, and tribe(s). We 
anticipate providing additional guidance to both the tribes 
and States on how the governments may collaborate and 
build a strong working relationship.” (p. 41873) 
At §155.105 - The Proposed Rule narrative (p.41871) states 
that “We also note that we are considering establishment of 
a review process for the Exchange Plan that is similar to 
Medicaid and CHIP for which there would be 90 days to 
review the plan for either approval or denial, or to request 
comment… [HHS is] considering utilizing the State Plan 
Amendment process in place for Medicaid and CHIP. We 
seek comments on this approach.” No specific reference to 
tribal consultation is included. (p. 41913)  

C.3. Out of Scope of Proposed Rule.  Proposed Rule on 
Medicaid program expansion and enrollment expected 
soon. 

C.4. Accepted. The Proposed Rule adds a new section 
(§155.240(b)) indicating “The Exchange may permit Indian 
tribes, tribal organizations and urban Indian organizations to 
pay QHP premiums on behalf of qualified individuals, 
subject to terms and conditions determined by the 
Exchange.”  (emphasis added; p.41916) The Proposed Rule 
narrative cites the Medicare Part D Program as an example 
of a “group payment mechanism”. Comments are sought on 
the Part D approach, including the limiting of members’ plan 
options. (p. 41879) The NIHB rec. was for either requiring or 
permitting tribal group payment; the Proposed Rule takes 
the “permits” approach. In contrast, under §155.240(c), an 
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Exchange must “accept payment of an aggregate premium 
by a qualified employer, even though the ACA does not 
appear to require this. [Need to confirm.] 

C.5. Not found in Proposed Rule. 
C.6. Rejected.  “We do not believe that a tribal government itself 

could establish an Exchange.” (p.41874) No discussion 
specifically of a State contracting with Tribes to carry out 
functions of exchange. General authority that would appear 
to permit States to contract with Tribes for specific functions 
found in §155.110 which provides “(a) Eligible contracting 
entities. The State may elect to authorize an Exchange 
established by the State to enter into an agreement with an 
eligible entity to carry out one or more responsibilities of the 
Exchange.” (p. 41913) 

D.7. Not accepted.  Rather than require the option of I/T/U to join 
a plan network, the Proposed Rule simply states, “§ 
155.1050 Establishment of Exchange network adequacy 
standards.  An Exchange must ensure that the provider 
network of each QHP offers a sufficient choice of providers 
for enrollees.” (p.41921) On page 41894 of narrative, states 
“We urge the Exchanges to consider the needs of enrollees 
in isolated geographic areas in particular; for example, an 
Exchange may want to consider the needs of American 
Indians and Alaska Natives residing in remote locations, 
given that they may often have a limited choice of providers 
from which to select.” 

D.8. Not accepted.  I/T/U providers not listed separately as ECP. 
For the providers listed as ECP (e.g., 340B and 340B look-
alike clinics and family planning clinics, the Proposed Rule 
only requires a plan to include in network “a sufficient 
number” of ECP.  

D.9. Accepted. In the narrative of the Proposed Rule, the 
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D. Qualified Health Plans 

7. Communicate to Exchanges the requirement that I/T/U 
providers are to be allowed to participate in networks of 
qualified health plans. 

8. Secretary’s regulations should designate I/T/U 
providers as “essential community providers” pursuant 
to Section 1311(c)(1)(C). 

9. Require health plans offered through an Exchange to 
comply with Section 206 of the IHCIA pertaining to 
payment for services to enrollees by I/T/U providers. 

10. Require health plans offered through an Exchange to 
include I/T/U-specific provisions in provider agreements 
with I/T/Us (see 4/13 TTAG analysis). 

11. Require Exchanges and health plans offered in an 
Exchange to notify AI/AN of the option to continue to 
seek services from I/T/U providers and provide 
information on the I/T/U providers available in the 
plan’s service area. 

12. Assist Tribal governments in assessing whether and, if 
so, how best to offer Tribal-sponsored health plans in 
an Exchange, and provide permissive regulations that 
would allow such plans to be offered through an 
Exchange. 

13. Confirm that Tribal governments are not prohibited from 
applying to the Consumer Operated and Oriented Plan 
program. 

 
E. Quality 

14. Include as a criteria for a plan’s rating system whether 
AI/AN have ready access to I/T/U providers and 
whether I/T/U providers have received timely and full 

requirement in IHCIA section 206 is identified. In a 
discussion of implementation of section 206, potential 
conflicts with section 1311(c)(2) (pertaining to rates paid to 
ECP) was noted. (p.41900)  

D.10. Issue identified. The narrative of the Proposed Rule 
states, in part, “We invite comment on the… potential use of 
a standardized Indian heath provider contract addendum.” 

D.11. Not identified in Proposed Rule.   
D.12. Not identified in Proposed Rule.   
D.13. Not in Scope of Proposed Rule. Separate Proposed Rule 

issued on CO-OP plan (CMS-9983-P). 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
E.14. and E.15. Not accepted. The Proposed Rule solely 

references statutory language and does not add greater 
specificity of measures. 

 
 



TABLE C: NIHB RECOMMENDATIONS AND  

EVALUATION OF AGENCY’S SUBSEQUENT ACTIONS 

UPDATED THROUGH 12/31/2012 

National Indian Health Board, Regulation Review and Impact Analysis Report Page 20 of 162   12/31/2012 

RRIAR 
Ref. # 

Short 
Title/Current 

Status of 
Regulation/ 
Title/Agency 

File Code & 
Dates 

Summary of NIHB and/or TTAG Recommendations 
Evaluation of Subsequent Rule Issued/ 

Action Taken by Agency 

payment for services to plan enrollees. 
15. Ensure health plans offered through an Exchange have 

sufficient provider networks, including instances where 
provider networks need to extend across State 
boundaries. 
 

F. Enrollment and Eligibility 
16. The definition of “Indian” adopted by CMS on July 1, 

2010 in its implementation of the cost-sharing 
protections made available under the Recovery Act 
should be adopted uniformly in implementation of the 
ACA for both Exchange Plans and Medicaid 
Expansion. 

17. AI/AN should be able to self-certify that they qualify as 
an Indian. If documentation requirements are imposed, 
HHS, IHS, CMS, IRS, and DOI should cooperate to 
make electronic data matching readily available among 
themselves and with Exchange plans so that the 
process of providing “proof” of being AI/AN can be 
streamlined.  There must be a vehicle by which an 
individual AI/AN can establish qualification for benefits 
and protections under the ACA. 

18. Confirm that Section 1402 of the ACA provides a 
complete waiver of an Exchange enrollee’s cost-
sharing and premium obligations for AI/AN whose 
household income is at or below 300 percent of the 
poverty level. 

 
H.   Outreach 

19. Tribes, IHS and urban Indian health programs should 
have the same funding for administrative outreach and 
education costs as States do. 

 
 
 
 
 
F.16. Request for Comment.  Under discussion of premium 

payments (§155.240), raises issue of how to determine if 
eligible as Indian given the differing definitions in ACA. 
(p.41879) 

F. 17. Not addressed in this regulation. Likely addressed in 
future “enrollment” regulation. 

 
 
 
 
 
 
 
 
F.18. Rejected.  The definition of cost-sharing excludes 

premiums. Defines cost-sharing as “any expenditure 
required by or on behalf of an enrollee with respect to 
essential health benefits; such term includes deductibles, 
coinsurance, copayments, or similar charges, but excludes 
premiums, balance billing amounts for non-network 
providers, and spending for non-covered services. 
(Emphasis added; § 155.20; p. 41912) 

 
H.19. Not accepted. For funding Navigators, States may not use 

Federal funds. For Navigators performing Medicaid or CHIP 
administrative functions, the State may claim Federal 
funding (match) at specified rates.  
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20. Access to a range of HHS and State-supplied 
resources will be critical to the successful operation of 
Navigators. 

21. Preference should be given to selecting I/T/Us to 
operate Navigators serving AI/AN where possible. 

22. Build on existing outreach infrastructure of Tribal 
governments and I/T/U providers to conduct outreach 
to AI/AN populations. 

23. Directives from OCIIO to States on effective outreach 
strategies to AI/AN are needed to provide important 
guidance to enable States to implement effective 
outreach to AI/AN. 

24. Exchanges will need to populate their Web site with 
more detailed information about Indian-specific 
provisions and will need additional guidance from 
OCIIO to accomplish this. 

25. A clear Federal presence in State implementation of 
the ACA is needed to ensure the Federal trust 
responsibilities are carried out. 
 

J.  Consumer Experience 
26. Ensure Tribal consultation in the development of the 

survey instrument, the distribution of the survey, and 
the use of the data collected. 

27. Ensure sufficient sampling of AI/AN in enrollee 
satisfaction surveys in order to generate valid findings. 

28. Establish usable comparative measures, such as a 
measure on comparative plan disenrollment rates and 
reasons for disenrollment from a plan. 

 
K.  Employer Responsibility 

29. Permit AI/AN whose household income is not more 

H.20. Not accepted. Proposed Rule (at §155.210(d); p.41915) 
requires entities that serve as Navigators must themselves 
“maintain expertise”.  

H.21. Partial acceptance. I/T/U named (added) as one of eight 
categories for receipt of Navigator grants, and the Exchange 
is to select from at least two of the categories. 
§155.210(b)(2)(viii); p. 41915.  

H.22. Not identified in Proposed Rule. 
H.23. Not included. 
H.24. Not included. 
H.25. Not specifically identified. 
 
 
 
 
 
 
 
 
 
J.26. No mention identified in Proposed Rule. 
J.27. No AI/AN-specific mention identified in Proposed Rule. 
J.28. Partially included.  In § 156.220, Transparency in 

Coverage, data on disenrollment rates is included. 
(p.41897)  No mention of soliciting reasons for the 
disenrollment. 

 
 
 
 
K.29. Out of scope of Proposed Rule. “Subjects included in the 

Affordable Care Act to be addressed in separate rulemaking 
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than 300 percent of the poverty level to enroll in an 
Exchange plan in the individual market if the employer-
sponsored health plan offered to the AI/AN requires 
cost-sharing. 

 
L.  Risk Adjustment, Reinsurance, and Risk Corridors 

30. Proactively enforce, through the Secretary, the risk 
adjustment provisions of Section 1343 and the Indian-
specific adjustments called for in Section 1402(d) in 
order to ensure the necessary resources are readily 
available to serve AI/AN persons. 

31. Enforce the requirement to conduct risk adjustment 
payments across all plans operating in a State.  

include but are not limited to: (1) Standards for individual 
eligibility for participation in the Exchange…” (p.41868) 

 
 
 
L.30. and L.31. General topic of risk adjustment is addressed 

in separate regulation. (CMS-9975-P) No mention is made 
in either the Exchange Establishment Proposed Rule (CMS-
9989-P) or the Reinsurance, Risk Corridors and Risk 
Adjustment Proposed Rule (CMS-9975-P) of the required 
payments to be made by the Secretary to health plans as 
required under section 1402(d). 

 
 
 

     

 
7.b. 

 
Establishment of 
Exchange Rules  
 
ACTION: Proposed 
Final/Interim Final 
Rule  
 
NOTICE: 
Establishment of 
Exchanges and 
Qualified Health 
Plans  
 
AGENCY: HHS 

 
CMS-9989-PF 
 
Issue Date: 
7/15/2011 
 
Due Date: 
9/28/2011 
(comments on 
Interim Final 
Rule due 
5/11/2012) 
 
NIHB File Date: 
10/31/2011 

 
NIHB / TTAG recommendations – 
 
(See below.) 
 
 
 
 
 
 
 
 
 
 
 

 
The Department of Health and Human Services (HHS), 
Centers for Medicare and Medicaid Services (CMS) released 
(informally) on March 12, 2012, and then publish officially in 
the Federal Register on March 27, 2012, a final rule under 
CMS-9989-F [Final Rule].  This Final Rule includes: 
 Final rules / regulations on the Establishment of 

Exchanges and Qualified Health Plans (CMS-9989; 
RRIAR item 7.b) 

 Interim final rules on eight discrete sections of the 
regulations and are seeking public comments by May 
11. 

 Final rules / regulations on the Exchange Eligibility 
Determinations (CMS-9974-F; RRIAR item 7.c) 

The Final Rule contains two sections: 1) a 
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Date of 
Subsequent  
Action, if any: 
Issued Final 
Rule 3/27/2012 
(with item 7.c.: 
CMS-9974-F) 
 
NIHB File Date: 
None (on 
Interim Final 
Rule) 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
PRIMARY RECOMMENDATIONS 
Recognizing the preference of CMS to grant maximum 
flexibility to States, we have limited our recommendations for 
greater standardization only to areas that are required by 
Federal law and/or would achieve substantially greater 
efficiency and effectiveness in carrying out the intended goal 
as a result of that standardization.  In summary, NIHB offers 

preamble/discussion of the Final Rule and 2) the text of the 
Final Rule.  Page references to the Federal Register for the 
Final Rule are shown below in the following format “[FR 
XXXX]”.  Page references to the Federal Register for the prior 
Proposed Rule (see7.a.) are shown below in the following 
format “[Proposed Rule XXXX]”.  
The sections of CMS-9989-F that are in “interim final” 
(meaning additional comments are sought), with comments 
due by May 11, are: 
- 155.220(a)(3): On the role of agents and brokers in 

assisting people with enrollment in an exchange plan 
- 155.300(b): On coordination with Medicaid and CHIP 

regulations 
- 155.302: On an option for exchanges to conduct Medicaid 

and CHIP eligibility “assessments” rather than 
determinations 

- 155.305(g): On eligibility for cost-sharing reductions 
- 155.310(e): On timeliness standards for exchange 

eligibility determinations 
- 155.315(g): On accepting attestations in special 

circumstances 
- 155.340(d): On timeliness standards for transferring 

information about premium tax credits and cost-sharing 
reductions 

- 155.345(a) and §155.345(g): On agreements between 
exchanges and other agencies administering health 
coverage programs 

 
PRIMARY RECOMMENDATIONS 
1. Not accepted.  No specific requirement for Qualified 

Health Plans (QHPs) to offer to include I/T/U providers in 
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the following primary recommendations – 
 
1. Require health plans, as a condition of participation in an 

Exchange, to offer to include Indian Health Care Providers 
as in-network providers in their health plans. (§ 155.1050; 
§ 156.230; § 156.235)  
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 

plan networks included in Final Rule, although certain T/U 
providers are designated as Essential Community 
Providers. 
“Comment: HHS received comments that section 408 of 
the Indian Health Care Improvement Act (IHCIA), should 
be interpreted to obligate QHPs to include health programs 
operated by the IHS, Tribes, Tribal organizations, and 
Urban Indian organizations as providers in their networks. 
Several commenters also recommended that HHS clarify 
the applicability of section 206 of the ICHIA to QHPs. 
Response: The primary purpose of section 408 of IHCIA is 
to deem Indian health providers as eligible to receive 
payment from Federal Health Care Programs for health 
care services provided to Indians if certain standards are 
met. Eligibility to receive payment under section 408 of 
IHCIA does not depend on in-network status with a QHP. 
Section 206 of IHCIA provides that all Indian providers 
have the right to recover from third party payers, including 
QHPs, up to the reasonable charges billed for providing 
health services, or, if higher, the highest amount an insurer 
would pay to other providers to the extent that the patient 
or another provider would be eligible for such recoveries. 
We believe that section 206 will foster network participation 
because it benefits QHPs to contract with Indian health 
providers to establish the payment terms to which the 
parties agree.” [FR 18420] 

Under § 156.235: Essential community providers – 
“[A] sufficient number and geographic distribution of 
essential community providers” (ECP) are to be included 
in QHPs. Health care providers defined in section 
340B(a)(4) of the Public Health Service Act are defined 
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2. Require health plans offered through an Exchange to use 

an “Indian Addendum” with I/T/U providers to facilitate the 
identification and enforcement of Indian-specific 
provisions of Federal law. (§ 155.120; § 156.230) 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 

as ECP. The 340B(a)(4) definition (which refers to 
section 1905(l)(2)(B) of the Social Security Act) includes 
“an outpatient health program or facility operated by a 
tribe or tribal organization under the Indian Self-
Determination Act (Public Law 93-638) or by an urban 
Indian organization receiving funds under title V of the 
Indian Health Care Improvement Act for the provision of 
primary health services.”    

2. Accepted, in part. CMS 1) plans to develop an Indian 
Addendum template and 2) indicated in the preamble that 
an Exchange may direct QHP to use the Indian 
Addendum when contracting with I/T/U. 
“Comment: A few commenters recommended that HHS 
develop a standard Indian Addendum for contracting with 
tribal health care providers.  Response: We recognize that 
furnishing QHP issuers with a standard Indian Addendum 
to a provider contract may make it easier for QHP issuers 
to contract with Indian providers. We note that QHP 
issuers may not be aware of the various Federal 
authorities that govern contracting with Indian health 
providers, and such an Addendum may lower the 
perceived barrier of contracting with Indian providers. We 
plan to develop a template for contracting between QHP 
issuers and tribal health care providers. While we do not 
uniformly mandate that QHP issuers use the template, we 
believe that QHP issuers will find it in their interest to adopt 
such a template when contracting with Indian providers. 
We also note that Exchanges may elect to direct QHP 
issuers to use the Indian Addendum when contracting with 
Indian providers.” [FR 18423] 
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3. Facilitate Tribes and Tribal organizations in becoming 
financial sponsors for AI/ANs by requiring each Exchange 
to permit Indian Tribes, tribal organizations and urban 
Indian organizations to pay the unsubsidized portion of 
health plan premiums on behalf of Exchange enrollees 
they designate, through an aggregated payment process. 
(§ 155.240) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 

3. Accepted, in part. Final Rule permits, but does not require 
(or prohibit), an Exchange to allow Indian sponsorship. In 
the preamble to the Final Rule, CMS encourages 
Exchanges to include Indian sponsorship in tribal 
consultations. 
§ 155.240: Payment of premiums: “(b) Payment by tribes, 
tribal organizations, and urban Indian organizations. The 
Exchange may permit Indian tribes, tribal organizations 
and urban Indian organizations to pay aggregated QHP 
premiums on behalf of qualified individuals, including 
aggregated payment, subject to terms and conditions 
determined by the Exchange.”  
“Comment: In response to § 155.240(b) of the proposed 
rule, several commenters recommended that Exchanges 
must allow Indian tribes, tribal organizations, and urban 
Indian organizations to pay the unsubsidized portion of 
QHP premiums on behalf of enrollees. Some commenters 
noted that 
Indian tribes have a right to use Federal funds to pay 
insurance premiums on behalf of their members and a 
sovereign right to use their own funds for that purpose. 
Other commenters recommended that the Exchange 
accepts aggregated payments from employers so it should 
also accept aggregated payments from tribes, tribal 
organizations, and urban Indian organizations. A few 
commenters recommended that HHS eliminate the 
qualifier, ‘‘subject to the terms and conditions determined 
by the Exchange,’’ in the final rule.  Response: “We did 
not accept the recommendation that Exchanges must 
permit Indian tribes, tribal organizations and urban Indian 
organizations to pay premiums on behalf of enrollees. 
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Premium aggregation is a unique function of the SHOP 
Exchange, and is not identified as a function of the 
individual market Exchange. However, we recognize that 
some Exchanges may wish to work with tribal governments 
to facilitate payment on behalf of enrollees, including 
aggregated payment. We encourage Exchanges to include 
this option as part of its consultation with tribal 
governments. This rule does not prohibit a QHP issuer 
from accepting third-party payments of premiums from 
tribal governments, tribal organizations, or urban Indian 
organizations for enrollees through the Exchange.”  [FR 
18338] 
 
In response to the Proposed Rule identifying the 
aggregation of premiums as a potential Exchange function 
in the individual market, the following was included in the 
preamble  – 
“Comment: Several commenters oppose proposed § 
155.240(d) that allows for an Exchange to facilitate the 
collection and payment of premiums for the individual 
market. Commenters were concerned with several areas 
including cost, the timeliness of payments getting from 
consumers to the issue, and the additional complexity in 
the case of errors. 
Response: We believe that premium aggregation may add 
value to an Exchange for consumers through ease of 
payment and to QHP issuers through having a single 
source of payment. 
Without premium aggregation in the small group market, a 
single entity would have to pay a variety of QHP issuers to 
administer its group health plan. However, the burden for 
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4. Require and enforce tribal consultation by States and their 
Exchange-designated entities in the planning, 
implementation and operation of State Exchanges, and 
ensure adequate funding for the technical assistance 
provided to the States and Exchanges by AI/ANs and 
Tribal entities. (§ 155.100; § 155.105; § 155.130) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

paying premiums directly to QHP issuers is much less for 
individuals and families who are likely to be enrolled in a 
single 
QHP. Thus, premium aggregation is a minimum function of 
a SHOP, while it is optional for the individual market. We 
note that because an Exchange will need to establish 
premium aggregation functionality for a SHOP, it may be 
able to offer this option to individuals without additional up-
front costs.”  [FR 18338] 
 

4. Accepted, in part.   
§ 155.130: The Exchange must consult on an ongoing basis 
with a list of stakeholders, including ”(f) Federally-
recognized Tribes, as defined in the Federally Recognized 
Indian Tribe List Act of 1994, 25 USC 479a, that are located 
within such Exchange’s geographic area.”  [FR 18447] 
No requirement included for States to fund technical 
assistance provided by/for Tribes. 
The discussion on tribal consultation in the preamble was 
included, primarily, at FR 18320 – 18321, as well as FR 
18317, FR 18326, and FR 18410. 

“Comment: Regarding proposed § 155.130(f), 
commenters recommended that the final rule prohibit 
States from delegating consultation with Federally-
Recognized Tribes to the governing bodies operating the 
Exchange. Commenters noted that establishing 
Exchanges as independent public entities would make 
stakeholder consultation difficult to monitor consultation 
with Tribes. Several commenters suggested that a tribal 
consultation policy be developed and approved by the 
State, the Exchange, and tribal governments prior to the 
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submission of approval of an Exchange Blueprint. Some 
commenters also recommended that States must utilize a 
process for seeking advice from the Indian Health Service, 
tribal organizations, and urban Indian organizations as 
outlined in section 5006(e) of the American Recovery and 
Reinvestment Act. Also, one commenter requested HHS to 
expand the tribal consultation standard to include any tribal 
organization or inter-tribal consortium as defined in the 
Indian Self-Determination and Education Assistance Act 
and the Indian Health Care Improvement Act.  Response: 
Section 1311(d)(6) of the Affordable Care Act directs the 
Exchange to carry out consultation with stakeholders, and 
§ 155.130(f) codifies this provision with respect to 
Federally-recognized Tribes. We note that Exchange tribal 
consultation reflects a government-to-government 
relationship, as Exchanges would conduct consultation on 
behalf of States. Future guidance will be provided to States 
regarding key milestones, including tribal consultation, for 
approval of a State-based Exchange. Because of the 
government-to-government nature of tribal consultation, we 
did not include a provision similar to section 5006(e) of the 
American Recovery and Reinvestment Act in the proposed 
rule or in this final rule, and did not expand the tribal 
consultation standard to include tribal organizations, 
programs, or commissions. In the final rule, Exchanges 
must consult with Federally-recognized Tribes; however, 
this does not preclude Exchanges from engaging in 
discussions or consulting with tribal and Urban Indian 
organizations. It should be noted that when a tribal or 
Urban Indian organization is a stakeholder as defined in § 
155.130—for example, the tribal or Urban Indian 
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organization is a health care provider— then consultation 
may be necessary. We therefore encourage States to 
consult with tribal and Urban Indian organizations.” 
 

The Final Rule, on page FR 18320, referred back to the 
Proposed Rule for a discussion on how Exchanges are to 
interact with Tribes – 

“Each Exchange that has one or more Federally-
recognized tribes, as defined in the Federally Recognized 
Indian Tribe List Act of 1994, 25 U.S.C. 479a, located 
within the Exchange’s geographic area must engage in 
regular and meaningful consultation and collaboration with 
such tribes and their tribal officials on all Exchange 
policies that have tribal implications. We encourage 
Exchanges to also seek input from all tribal organizations 
and urban Indian organizations. While the Exchanges will 
be charged with the consultation, tribal consultation is a 
government-to-government process, and therefore the 
State should have a role in the process. We encourage 
States to develop a tribal consultation policy that is 
approved by the State, the Exchange, and tribe(s). We 
anticipate providing additional guidance to both the tribes 
and States on how the governments may collaborate and 
build a strong working relationship.” [Proposed Rule 
41873] 

On the issue of State/Exchange funding to tribal entities for 
technical assistance, the following was included in the 
preamble to the Final Rule – 

“Comment:  A few commenters suggested that the final 
rule enforce tribal consultation by Exchanges in the 
planning, implementation and operation of State-based 
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5. Implement application of a definition of “Indian” that is 
consistent with the various provisions of the Affordable 
Care Act and captures the breadth of authorities under 
which individuals are identified as Indian, such as is 
contained in current CMS regulations,1 but at a minimum 
recognize that the definitions under the Indian Self-
Determination and Education Assistance Act and the 
Indian Health Care Improvement Act are operationally the 
same.   (A detailed presentation on the definition of Indian 
was be provided by NIHB as a supplemental submission 
to these comments, as well as in comments submitted in 
response to CMS-9974-P, “Exchange Functions in the 
Individual Market: Eligibility Determinations”.)  (§ 155.405; 
§ 155.420; § 155.520; § 155.1000; § 156.250)  

 
 
 

Exchanges, and ensure adequate funding for the 
technical assistance provided by tribal entities to States 
and Exchanges…   Response:  We did not accept the 
suggestion for Exchanges to obligate State grant funding 
for technical assistance provided by tribal entities to 
States and Exchanges. We believe that the concern 
regarding Exchange inclusion of American Indians and 
Alaska Natives in policy development is addressed in the 
final rule and the Exchange Establishment Grant, which 
directs Exchanges to consult with Federally-recognized 
Tribes.  [FR 18321] 

5. Accepted, in part.  
For purposes of determining AI/AN eligibility for the 
Exchange-related Indian-specific provisions for cost-sharing 
(§ 155.350) and special enrollment periods (§ 
155.420(d)(8)), CMS agreed that the ISDEAA and the IHCIA 
definitions of Indian “operationally mean the same thing.” 
§ 155.300. (a) Definitions: “Indian means any individual as 
defined in section 4(d) of the Indian Self-Determination and 
Education Assistance Act (P. L. 93-638)” [which is applicable 
to § 155.350, Indian-specific provisions for cost-sharing.) 
§ 155.420 Special enrollment periods.  (d)(8)): “An Indian, as 
defined by section 4 of the Indian Health Care Improvement 
Act, may enroll in a QHP or change from one QHP to another 
one time per month.” 
A discussion of the definition of Indian for purposes of 
determining eligibility for the exemption from a penalty for 
not securing health insurance coverage (and other 
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provisions of the Internal Revenue Code) is not included in 
this Final Rule. (See RRIAR item 29, Premium Subsidies 
and Tax Credits (IRS REG-131491).) 
The preamble to the Final Rule included the following – 

“Comment: We received several comments providing 
alternative interpretations of the definition of ‘Indian’ than 
that which was included in the Exchange establishment 
and eligibility proposed rules. Some commenters 
suggested our definition is too narrow and inconsistent with 
Federal law. One commenter recommended that Indian be 
defined as a person who is a member of an Indian tribe or 
any person who is a member of an Indian tribe as defined 
in subsection (d) of the Indian Health Care Improvement 
Act (IHCIA), not limited to only Federally-recognized tribes.  
Other commenters stated that they believed that HHS’s 
interpretation is not supported by the plain language of 
section 4 of IHCIA or section 4(d) of the Indian Self-
Determination and Education Assistance Act (ISDEAA) 
and believe that it is contrary to general principles of Indian 
law. Several commenters recommend that at a minimum 
HHS recognize that the definitions under the ISDEAA and 
IHCIA are operationally the same. Several commenters 
recommend that this rule align its definition with the 
Medicaid/ CHIP definition found in 42 CFR 447.50.    
Response: “Since the Affordable Care Act statutory 
provisions identifying the specific benefits available to 
Indians incorporate section 4 of the IHCIA (for purposes of 
the special enrollment period described in § 155.420(d)(8)) 
and section 4(d) of the ISDEAA (for purposes of the cost-
sharing provisions described in § 155.300(a) and (b)) for 
the definition of Indian, we are unable to adopt the 
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Medicaid/CHIP definition under 42 CFR 447.50.  Since 
the Affordable Care Act statutory provisions identifying the 
specific benefits available to Indians incorporate section 4 
of the IHCIA (for purposes of the special enrollment period 
described in § 155.420(d)(8)) and section 4(d) of the 
ISDEAA (for purposes of the cost-sharing provisions 
described in § 155.300(a) and (b)) for the definition of 
Indian, we are unable to adopt the Medicaid/CHIP 
definition under 42 CFR 447.50. Therefore, we maintain 
our proposed definition in this final rule. However, since 
both the ISDEAA and IHCIA operationally mean the same 
thing, there is uniformity among the definition of Indian for 
purposes of the Exchange-related benefits described in 
this final rule. We accept that the definitions of “Indian” as 
provided under section 4(d) of ISDEAA (codified at 25 
U.S.C. 450 et. seq.) and section 4 of IHCIA (codified at 25 
U.S.C. 1603) operationally mean the same thing: an 
individual who is a member of an Indian tribe. In their 
definitions of an “Indian tribe,” both of these acts have 
nearly identical language that refers to a number of Indian 
entities (tribes, bands, nations, or other organized groups 
or communities) that are included in this definition on the 
basis that they are “recognized as eligible for the special 
programs and services provided by the United States to 
Indians because of their status as Indians.”  [FR 18345 – 
46] 
 

In regard to the application of the definition of Indian, the 
preamble to the Final Rule included, in part, the following – 

Response: “Sections 155.300 and 155.350(c) of this final 
rule address comments submitted regarding the definition 
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ADDITIONAL RECOMMENDATIONS 
Definition of “Indian”:  See “7.d” below for discussion of 
definition of Indian. 
1.  Legislative Requirements for Establishing Exchanges:  
1.  Consultation on Establishment of Federal Exchange:  
Section 1321(c)(1) of the ACA requires the Secretary of HHS 
to establish and operate an Exchange in States that forgo 
establishing an Exchange.  NIHB urges CMS to consult with 
Tribes about the development of a Federal Exchange(s) and 
the specific requirements placed on the Qualified Health 
Plans (QHP) offered through a Federal Exchange(s).    
2.  AI/AN-Specific Provisions: NIHB recommends that CMS 
provide a table with the special AI/AN and I/T/U provisions in 
the ACA and indicate where these provisions will be 
addressed in the proposed rules. 
3.  Stakeholder Consultation and Input:  NIHB strongly 
urges CMS to work with Tribes to undertake a thorough 
education of State health insurance commissioners on issues 
related to Indian law, the structure of the Indian health care 
delivery system, and protocols for consulting with Tribes. 
 
SUBCHAPTER B – REQUIREMENTS RELATING TO 
HEALTH CARE ACCESS 
A. Part 155 – Exchange Establishment Standards 

and Other Related Standards under the ACA 
1.  Subpart A –General Provisions 
155.20 Definitions: We believe that the definition of “Indian” 

of Indian and verification of an individual’s status as an 
Indian as it relates to eligibility for cost-sharing reductions. 
The same verification rules apply to eligibility for this 
special enrollment period.”  [FR 18393] 
 

ADDITIONAL RECOMMENDATIONS 
1.  Legislative Requirements for Establishing Exchanges: 
1. Consultation on Establishment of Federal Exchange: The 

Final Rule states that the general stakeholder consultation 
requirements for States (under § 155.130) applies with 
regard to Federally-facilitated Exchanges. [FR 18326] 
Preamble: “Section 155.105(f) clarifies that the Federally-
facilitated Exchange must follow the stakeholder 
consultation standards in §155.130. The Federally-
facilitated Exchange will consult with a variety of 
stakeholders to ensure that the needs of the States in 
which it operates are met.”  

2.  AI/AN-Specific Provisions:   Not found in Final Rule. 
3.  Stakeholder Consultation and Input:  Not accepted.   

Preamble: “We note that education of State health 
insurance commissioners on Indian law will be addressed 
at the operational level of CMS.” [FR 18321] 

 
 
 
SUBCHAPTER B – REQUIREMENTS RELATING TO 
HEALTH CARE ACCESS 
A.    Part 155 – Exchange Establishment Standards and 

Other Related Standards under the ACA 
1.  Subpart A –General Provisions 

155.20 Definitions:  The Final Rule continues to cite to 
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should be added to the definitions and that definition should 
be used uniformly throughout this Proposed Rule. As such, a 
uniform definition of Indian would apply to the special monthly 
enrollment periods for Indians (ACA section 1311), the cost-
sharing for Indians with income at or below 300 percent of 
the Federal poverty level (ACA section 1402(d)(2), and the 
cost-sharing for Indians who obtain health services from an 
Indian Health Care Provider).  
 
 
 
Subpart B –General Standards Related to the 

Establishment of an Exchange by a State 
155.100 Establishment of a State Exchange:  
1.  NIHB suggests that the Proposed Rule require HHS 
approval of a State’s Tribal consultation policy before a State 
Exchange Plan can receive approval.   
 
2.  NIHB suggests that the Proposed Rule reference the 
recent “Dear Governors” letter issued by Secretary Sebelius 
whereby the requirement for States to consult with Tribes is 
noted. 
3.  § 5006(e) of the American Recovery and Reinvestment 
Act (ARRA) requires that States utilize a process to seek 
advice on a regular, ongoing basis from designees of the 
Indian Health Programs and Urban Indian Organizations 
concerning Medicaid and CHIP matters that have a direct 
effect on Indians, Indian Health Programs or Urban Indian 
Organizations.  A similar requirement must be established in 
the final rules for Exchanges. 
 

the different definitions included in the ACA for specific 
provisions, but the Final Rule agrees to apply a uniform 
definition of Indian for purposes of the Exchange-related 
provisions, as it was agreed that the ISDEAA and the 
IHCIA definitions are “operationally the same”. [FR 
18346] The definition of Indian was not added to § 155.20 
(General Provisions) but was included in § 155.300 
(Exchange Functions in the Individual Market) and § 
155.420 (Special Enrollment Periods).  (See item 5 above 
under Primary Recommendations for additional 
discussion.) 

Subpart B –General Standards Related to the 
Establishment of an Exchange by a State 

155.100 Establishment of a State Exchange:  
1.  Accepted, in part.   

It was noted in the preamble to the Final Rule (seemingly 
in response to the request that a tribal consultation policy 
be approved by an Exchange [FR18320] that “future 
guidance will be provided to States regarding key 
milestones, including tribal consultation, for approval of a 
State-based Exchange.” 

2.  Not found in Final Rule. 
 
3.  Not accepted. 

Preamble: “Because of the government-to-government 
nature of tribal consultation, we did not include a provision 
similar to section 5006(e) of the American Recovery and 
Reinvestment Act in the proposed rule or in this final rule, 
and did not expand the tribal consultation standard to 
include tribal organizations, programs, or commissions. In 
the final rule, Exchanges must consult with Federally-
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4.  NIHB also recommends that CMS extend the authority 
and responsibility of the CMS Native American Contacts to 
include facilitating and interacting with the State Exchange 
governing and administrative bodies, as well as with Tribes 
on Exchange-related issues.  
 
5.  We recommend that, as a component of the ongoing 
requirement for tribal consultation, Exchanges be required to 
establish an “Indian desk” with the lead person(s) identified 
and contact information made readily available. 
 
 
 
155.105 Approval of a State Exchange: 
1.  The HHS approval process for State health insurance 

Exchanges should include standards related to the 
Exchange’s ability to identify AI/ANs and ensure  that the 
benefits and protections in the law are carried out through 
the Exchange, including waiving cost-sharing.   

 
2.  As is required under section 408 of the IHCIA, the 

approval process should ensure that States with I/T/U 

recognized Tribes; however, this does not preclude 
Exchanges from engaging in discussions or consulting 
with tribal and Urban Indian organizations. It should be 
noted that when a tribal or Urban Indian organization is a 
stakeholder as defined in §155.130 - for example, the 
tribal or Urban Indian organization is a health care 
provider - then consultation may be necessary. We 
therefore encourage States to consult with tribal and 
Urban Indian organizations.” 

4.  Not accepted. 
Preamble:  “We also did not accept the suggestion related 
to the CMS Native American Contacts. While we 
recognize that the Native American Contacts have a 
critical role in working with States and Tribes, structuring 
the responsibilities of CMS staff positions is not within the 
scope of this final rule.” 

5.  Not accepted. 
Preamble:  “We did not accept the suggestion that all 
Exchanges must establish an “Indian Desk.” States have 
discretion to determine appropriate approaches and 
mechanisms for interacting with the Tribes, providing 
information to Indian Country and for meeting the needs of 
American Indians/Alaska Natives, which can be 
determined during the tribal consultation process”. 

155.105 Approval of a State Exchange: 
1.  Discussion of recommendation not found in the Final Rule.   
 
2.  Not accepted. See item 1 above under Primary 

Recommendations. 
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providers require health plans offered in an Exchange to 
offer to contract with all I/T/U providers in that State.   

 
3.  HHS approval should require States to demonstrate that 

they have carried out meaningful consultation with Tribes 
in the design of the Exchanges.   

 
4.  NIHB recommends that HHS conduct an assessment of 

implementation of AI/AN provisions and tribal consultation 
as part of the ‘readiness assessment’ process and the 
grants monitoring process (for State planning and 
establishment grants).   

 
5.  It is imperative that a formal process be established for 

Exchanges to make changes to its approved plan, such 
as the State plan amendment process used for Medicaid 
and CHIP State Plan changes.  NIHB believes that the 
tribal consultation requirements for State Plan 
Amendments should also be applied to Exchange Plan 
amendments.  NIHB recommends that such a 
requirement be included with the general requirement for 
Exchanges to use a State Plan Amendment-like process.  

6.  NIHB also recommends that HHS require Exchanges to 
complete a preprint form documenting Tribal consultation 
procedures similar the preprint required for State plan 
amendments, which was distributed in CMS-SMDL#: 10-
001.  Among the significant changes that should trigger 
an HHS review are any changes that would affect the 
ability of AI/ANs to access Exchanges and to receive the 
full benefits and protections under the law. 

7.  If HHS does not approve an Exchange in a State and 

3.  Included, but not as a distinct requirement.  See item 4 
under Primary Recommendations. Under § 155.130, CMS 
identified Tribes as “stakeholders”, and Exchanges are to 
consult with stakeholders on an ongoing basis.   
Preamble: “Future guidance will be provided to States 
regarding key milestones, including tribal consultation, for 
approval of a State-based Exchange.” [FR 18320]  

4.  Not identified as a distinct requirement. 
Preamble:  “Specifically, [in the proposed rule], we 
outlined the process through which HHS will approve a 
State-based Exchange. We proposed that to initiate the 
State Exchange approval process, a State must submit an 
Exchange Plan to HHS. We noted that we planned to 
issue a template outlining the components of the 
Exchange Plan…” 
In the preamble, CMS reported issuing, on November 10, 
2011, a 60-day Federal Register Notice seeking 
comments on a template for the Exchange Blueprint. 
(Page 70418 of Vol. 76, No. 218 of the Federal Register.) 

5.  Not accepted.   
§ 155.105(e), the following is required: “Significant 
changes to Exchange Blueprint. The State must notify 
HHS in writing before making a significant change to its 
Exchange Blueprint; no significant change to an Exchange 
Blueprint may be effective until it is approved by HHS in 
writing or 60 days after HHS receipt of a completed 
request.” 
 

6. Not found in Final Rule. (Review Exchange Blueprint; see 
item 4 above.) 

7. Agreed.  CMS indicated that the general stakeholder 
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elects instead to establish a Federally-facilitated 
Exchange, then HHS should consult with Tribes about 
the design of the Exchange to ensure that the benefits 
and protections for AI/ANs are included in the Exchange 
design, and that it is workable for the I/T/U. 

8.   We suggest that HHS include an additional standard for 
approval of a State Exchange.  This standard should 
assess the economic viability of the Exchange and 
ensure that fees charged to issuers are not passed along 
to providers in the form of provider network participation 
fees.  

 
 
 
 
 
155.106 Election to operate an Exchange after 2014:  As 
Exchange responsibilities are moved from Federal to State, 
or State to Federal, there should be Tribal consultation to 
ensure that AI/AN receive the benefits and protections 
prescribed by law, that there is appropriate communication 
with Indian consumers, and that the resulting changes do not 
disrupt services and payments to the I/T/U. 
 
155.110 Entities eligible to carry out Exchange functions:  
Conflict of interest requirements on contracting entities: 
1.  NIHB supports transparency and clear rules about conflict 
of interest.   
2.  NIHB urges that the rules acknowledge the multifaceted 
role that Tribal governments play. Tribes should be treated as 
governments that both provide services and advocate on 

consultation requirements for States (under § 155.130) 
applies with regard to Federally-facilitated Exchanges. 
Preamble: “Section 155.105(f) clarifies that the Federally-
facilitated Exchange must follow the stakeholder 
consultation standards in §155.130. The Federally-
facilitated Exchange will consult with a variety of 
stakeholders to ensure that the needs of the States in 
which it operates are met.” 

8.  Agreed. 
§155.160 Financial support for continued 
operations…  
(b) Funding for ongoing operations. A State must ensure 
that its Exchange has sufficient funding in order to 
support its ongoing operations beginning January 1, 
2015, as follows: (1) States may generate funding, such 
as through user fees on participating issuers, for 
Exchange operations...” 

 
155.106 Election to operate an Exchange after 2014:  
See item 7 above. 
 
 
 
 
155.110 Entities eligible to carry out Exchange functions:  
Conflict of interest requirements on contracting entities: 

1. Agreed.  Provision retained. 
2. Not accepted.  

“Comment: A few commenters requested that Tribal 
governments be eligible to participate in a Partnership.  
Response: Currently, only States would be eligible to 
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behalf of their citizens.  The rules should explicitly include 
Tribes as eligible for contracting portions of the Exchange 
operations that are contracted to non-profit organizations.   
 
 
 
3.  With regard to standards for membership on the 
governing board of an Exchange, NIHB recommends 
including designated seats for underrepresented populations, 
including AI/ANs.   
 
 
 
 
4.  NIHB also recommends including AI/AN health care 
experts in section (c)(4) of the rule, to encourage boards to 
seek candidates with relevant experience in the Indian health 
care delivery system. 
 
5.  NIHB emphasizes that subcontracting does not relieve 
States from their obligation to conduct Tribal consultations for 
the operations subject to subcontracting.  As part of the 
periodic review, NIHB recommends that HHS assess whether 
or not ongoing Tribal consultation requirements are being 
met.    
 
6.  NIHB suggests that HHS use periodic reviews to ensure 
that the contracting entities meet all Federal requirements 
related to providing services to AI/AN people and 
coordinating arrangements with IHS and Tribally-operated 
health programs.   

enter into a Partnership with HHS, as States are the 
entities designated in the Affordable Care Act as 
responsible for setting up an Exchange (see discussion of 
the 
Exchange establishment proposed rule for more detail (76 
FR 41870). However, HHS will continue ongoing tribal 
consultation to ensure that Exchanges address the needs 
of tribal populations.” [FR 18326] 

 
3. Not accepted.   

Preamble: “Each of the suggested groups could add value 
to an Exchange governance board. However, we believe 
that a State can determine the expertise it believes would 
be most beneficial for the needs of its community. We note 
that the list in §155.110(c)(4) is a minimum; thus, States 
may establish governing boards standards that include 
expertise in other areas, or may set up advisory 
committees to achieve another mechanism for specialized 
input.” 
 

4. See #3 above. 
 
 

5. Item not found in discussion in the Final Rule. 
 
 
 

6. Item not found. 
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155.120 Non-interference with Federal law and non-
discrimination standards: 

1.  The regulations should explicitly acknowledge the unique 
category of “Indian” and refer to Federal Indian law that 
generally limits access to programs of the IHS (including 
those carried out by Tribes, Tribal organizations, and urban 
Indian organizations) to AI/ANs and imposes additional 
requirements on the IHS or tribal health programs that may 
choose to serve non-AI/ANs. Tribal health programs are also 
required to provide Indian preference in hiring and 
contracting. 
2.  NIHB believes that the most effective way to avoid 
confusion is by requiring Exchanges to use a standard 
“Indian Addendum” for contracts with issuers that has been 
developed by the Tribal Technical Advisory Group to CMS 
(TTAG), such as the approach discussed in the preamble 
that QHP would use a “standard  contract addendum 
containing all conditions that would apply to QHP issuers 
when contracting with Indian health providers.” (Preamble, at 
§156.230, page 41900 of Proposed Rule.)  
3.  NIHB believes it is essential, as well as lawful, to conduct 
specific marketing, outreach and enrollment programs for 
AI/ANs, and not violate laws that prohibit discrimination on 
the basis of race. To clarify that these activities are not 
discriminatory, the Proposed Rules should explicitly authorize 
these actions by Indian health care providers.   
 
155.130 Stakeholder consultation: 
1.  NIHB recommends retention of the requirement for 
Exchanges to consult with Tribes at §155.130.  We also 
advise that HHS require States to submit a Tribal 

155.120 Non-interference with Federal law and non-
discrimination standards: 

1.  Not accepted in this section. 
 
 
 
 
 
 
 
 
2.  Not accepted in this section. 
 
 
 
 
 
 
 
 
3.  Not accepted in this section. 
 
 
 
 
 

 
155.130 Stakeholder consultation: 
1.  Agreed.  Provision retained.  See #4 in Primary 

Recommendations. 
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consultation policy approved by the State, the Exchange, and 
Tribes as a condition to approve a State’s Exchange Plan.   
 
155.140 Establishment of a regional Exchange or 
subsidiary Exchange:  NIHB recommends revising the 
preamble text to clarify that the rules permit Tribal 
governments to carry out components of the Exchange, for 
such things as marketing, outreach, enrollment and other 
business functions. 
 
 
 
155.150 Transition process for existing State health 

insurance exchanges: 
1.  We believe that CMS should impose a condition to require 
the State to consult with Tribes regarding the extent to which 
the pre-existing exchanges are compliant with all the 
standards being established under the new rules, how well 
the exchanges  are meeting the needs of AI/ANs, and what, if 
any, barriers Indian Health Care Providers are experiencing 
in working with the Exchanges and the health plans to be 
offered through the Exchanges.  
2.  The State should be required to submit a report on 
compilation back to the Tribes and to CMS and take active 
steps to ensure the Exchanges will remedy any non-
compliance with regard to AI/ANs, Tribes, and Indian Health 
Care Providers prior to January 1, 2014. 
 
155.160 Financial support for continued operations:   
1.  NIHB suggests requiring that the cost of issuer fees or 
assessments paid to an Exchange will count toward the 15 

 
 
 

155.140 Establishment of a regional Exchange or 
subsidiary Exchange: 
Not accepted. [§ 155.200] 
Preamble:  “Comment: A few commenters requested 
that Tribal governments be eligible to participate in a 
Partnership.” 
“Response: Currently, only States would be eligible to 
enter into a Partnership with HHS, as States are the 
entities designated in the Affordable Care Act as 
responsible for setting up an Exchange (see discussion 
of the Exchange establishment proposed rule for more 
detail (76 FR 41870). However, HHS will continue 
ongoing tribal consultation to ensure that Exchanges 
address the needs of tribal populations.” [FR 18326] 

 
155.150 Transition process for existing State health 

insurance exchanges: 
1.  Not accepted (or discussed). 
 
2. Not accepted (or discussed). 
 
 
 
 
 

155.160 Financial support for continued operations:   
1.  Not accepted.  A discussion of concerns over cost-shifting 

to consumers and providers was included in preamble 
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percent that QHPs may retain for administrative functions 
and not be allowed to be passed along as a supplemental 
charge to either consumers (as an addition to the premium 
amount) or to providers (as a fee for provider participation in 
a plan).  
 
 
 
 
2.  An independent agency should review fees and fee 
structures for a Federal Exchange.  
 
 
 
 
 
 
 
Subpart C – General Functions of an Exchange: 
155.200 Functions of an Exchange:  NIHB recommends 
that subsection (c) be amended to include the more specific 
requirements in the preamble pertaining to the obligation of 
Exchanges to establish “a system of streamlined and 
coordinated eligibility and enrollment through which an 
individual may apply for enrollment in a QHP, advance 
payments of the premium tax credit, cost-sharing reductions, 
Medicaid, and CHIP and receive a determination of eligibility 
for any such program. . . . [and] that the eligibility and 
enrollment function should be consumer-oriented, minimizing 
administrative hurdles and unnecessary paperwork for 
applicants.”     

[FR 18323]. It stated that any fees imposed on a QHP 
would be considered in the rate review process already 
established. 
Preamble: “Any user fees or other assessments collected 
by the Exchange would be reflected in issuers’ 
premiums, consistent with current industry practice, and 
would thus be considered as part of any rate review 
conducted by the State.” [FR 18323] 
 

2. Not accepted. 
Preamble:  “With respect to having Exchanges report on 
user fees, we recognize that transparency is important, 
but defer to State flexibility to establish a process to notify 
issuers and report on the assessment of user fees, if this 
is the approach taken to supporting continued operations. 
We encourage States to be transparent in this process” 
[FR 18323a] 

 
Subpart C – General Functions of an Exchange: 

155.200 Functions of an Exchange:   
Not accepted. 
In this section of the preamble to the Final Rule also 
included the following: 
Preamble: “Comment: A number of commenters 
suggested that the final rule include the standard to 
fulfill the United States’ Trust Responsibility to provide 
health care for American Indian/Alaska Native 
individuals regardless of where they reside”. 
“Response: We believe Congress has acknowledged 
the Federal government’s historical and unique legal 
relationship with Indian tribes by providing additional 
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155.205 Required consumer assistance tools and 

programs of an Exchange: 
1.  Section 155.205 (a) Call center.  
a.  Call center employees must be trained to understand the 
Indian health system and offer options that are consistent 
with the special benefits and protections available to AI/ANs 
and that include their I/T/U providers. 
   
b.  One option is to have a special “Indian desk” to assist 
AI/AN consumers and I/T/U providers.  
 
 
 
 
 
 
 
 
 
c.  Call centers should establish relationships with I/T/U so 
they can refer people to I/T/U clinics for enrollment 
assistance and can support those I/T/U clinics in solving 
problems as they arise. 

benefits for American Indians and Alaska Natives to 
increase access to health care coverage in rural and 
urban areas. Those benefits include the waiver of cost-
sharing amounts and the special enrollment period. We 
believe that the provisions in this final rule implementing 
these benefits will supplement the services and benefits 
that are provided by the Indian Health Service.” [UFR 
p.58] 

155.205 Required consumer assistance tools and 
programs of an Exchange: 

1.  Section 155.205 (a) Call center. 
a. Recommendation identified, but not immediately 

adopted. 
Preamble: Comment: “Some commented that 
consumer assistance workers should be knowledgeable 
of the Indian Health System.” Response: “We will 
consider comments we received on consumer 
assistance in §155.205(d) in the development of 
guidance.” [FR 18329] 

b. Not accepted. 
Preamble: Response: “We did not accept the 
suggestion that all Exchanges must establish an “Indian 
Desk.” States have discretion to determine appropriate 
approaches and mechanisms for interacting with the 
Tribes, providing information to Indian Country and for 
meeting the needs of American Indians/Alaska Natives, 
which can be determined during the tribal consultation 
process”. 

c. Not accepted. 
Preamble: Comment: “Commenters specifically 
recommended that Exchanges have the capacity to 
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2.  Section 155.205 (b) Internet Website. The website should 
make it easy for AI/ANs to find out whether I/T/U providers 
are included in QHPs.     
 
 
 
 
 
 
 
 
 
3.  Section 155.205 (c) Exchange calculator. The Web site 
should have an identifiable path for individuals who think they 
qualify as AI/ANs for waiver of cost-sharing to determine 
whether will and the calculations / estimated costs should 
reflect this protection.   
 
 
 

refer consumers to Medicaid, Indian Health 
Service/Tribal/Urban (I/T/U) providers, Navigators…” 
Response:”We believe §155.205(a) addresses this 
issue with the phrase “address the needs of consumers 
requesting assistance.” In the preamble to the proposed 
rule, we noted that the Exchange call center should be a 
conduit to services like Navigators and State consumer 
programs (76 FR 41875). We maintain this expectation 
under this final rule and note that Exchanges have 
discretion to establish more specific standards.” [FR 
18327] 

2. Not adopted.  [FR 18328] 
Preamble: Comment:  “With respect to the provider 
directory standard in proposed §155.205(b)(1)(viii), a 
number of commenters recommended that an Exchange 
provide an up-to date consolidated provider directory to 
enable consumers to see which QHPs a given provider 
participates in from the Exchange Web site.” Response: 
“To maintain maximum flexibility for an Exchange, the 
final rule does not specify whether an Exchange should 
collect a consolidated provider directory or link to a 
QHP’s Web site in order to meet the standards in 
paragraph (b)(1)(viii). Additional comments on the 
provider directories are addressed in §156.230.” 

3. Not adopted. [FR 18329]  
Preamble: Comment: “One commenter in particular 
asked that the calculator make cost-sharing reductions 
available to American Indians/Alaska Natives readily 
apparent.” Response: “We will consider these 
recommendations as we develop guidance, best 
practices, and the model Web site template, but we are 
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4.  Section 155.205 (c)(4) Contact information.  Contact 
information on the Web site should include consumer 
assistance services offered by one or more I/T/U that offer 
eligibility or enrollment assistance.   
5.  Section 155.205 (d) Consumer assistance.  We strongly 
support an Exchange consumer assistance function that 
assists with enrollment, and resolves issues and complaints, 
but this must have trained employees who understand the 
Indian health system and have the power to fix problems 
specific to AI/AN consumers and Indian Health Care 
Providers.   
6.  Section 155.205 (e) Outreach and education.  Exchanges 
should work closely with Tribes and the I/T/U to develop 
outreach and education efforts.   
 
155.210 Navigator program standards: 
1.  NIHB recommends that the preamble to the Proposed 
Rule, at least, and better the Proposed Rule itself clarify that 
tribal Navigators need only meet with generally applicable 
requirements without actually being licensed or certified by 
the State to perform functions under paragraph (b)(1)(iii). 
 
 
 
 
 
 
 
 
 
 

not finalizing more specific standards for the electronic 
calculator in this final rule as we are codifying the 
statutory provision related to the calculator.” 

4. Recommendation identified but not adopted. [FR 18329] 
 
5. Recommendation identified but not adopted.  [UFR p.77] 

Comment: “Some commented that consumer assistance 
workers should be knowledgeable of the Indian Health 
System.”…. Response: “We will consider comments we 
received on consumer assistance in §155.205(d) in the 
development of guidance.” [FR 18329] 

 
6. Not identified in Final Rule. 

 
155.210 Navigator program standards: 

1. Not accepted.  Referenced need to include in tribal 
consultation between Tribes and Exchanges. 
Preamble: Comment: “Several commenters addressed 
the need for Navigators to have expertise in serving 
American Indian/Alaska Native communities and on the 
ability of Navigators to adequately address the needs of 
American Indians/Alaska Natives. In addition, a few 
commenters suggested we modify the language proposed 
in §155.210(b)(1)(iii) such that Navigators serving tribal 
communities should be exempt from any State licensing or 
certification standards, as well as from conflict of interest 
standards.” Response: “Exchanges that include one or 
more Federally-recognized tribes within their geographic 
area must engage in regular and meaningful consultation 
and collaboration with tribes in accordance with 
§155.130(f) of this final rule. In section 155.210(c)(2), we 
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2.  We recommend that conflict of interest rules under 
(b)(1)(iv) should explicitly exempt I/T/U employees who serve 
as Navigators from conflict of interest limitations that arise 
from being employed by an Indian Health Care Provider if the 
perceived conflict of interest is a result of an employee 
performing multiple functions for an I/T/U.  
 
3.  NIHB fully endorses the requirement to require the 
Navigator to provide information in a manner that is culturally 
and linguistically appropriate to the needs of the population 
being served by the Exchange. 
 
4.  NIHB recommends that training and funding for “public 
education activities” begin 6 months or more in advance of 
the initial open enrollment period, and NIHB recommends the 
drafters address this start-up funding issue in the final rule. 
 
 
 
 
 
 
 
 
 
 
 
 
 

have identified Tribes, Tribal organizations, and urban 
Indian organizations as eligible entities to serve as 
Navigators. Development of the Navigator program should 
be an important element of Exchanges’ consultation with 
Tribal governments. The Navigator program will help 
ensure that American Indians/Alaska Natives participate in 
Exchanges.” 

2. See # 1 under PRIMARY RECOMMENDATIONS above. 
 
3. Retained. 
 
 
 
4. Not accepted.   

Preamble: Comments: “We received many comments 
expressing support for a standard that Navigator programs 
be operational with services available to consumers no 
later than the first day of the initial open enrollment period. 
Some commenters noted that while they support the 
proposed start date, they prefer an earlier operational start 
date.”  Response: “We have not directed Navigator 
programs to be operational by the first day of the initial 
open enrollment period. However, we encourage 
Navigator programs to be operational with services 
available to consumers by October 1, 2013, for State-
based Exchanges that are approved or conditionally 
approved by January 1, 2013, or the start of any annual 
open enrollment period in subsequent years for State-
based Exchanges certified after January 1, 2013.” 
In terms of funding and compensation for Navigators, the 
preamble states [FR 18333]: “Response: We do not 
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155.220 Ability of States to permit agents and brokers to 
assist qualified individuals, qualified employers or 
qualified employees enrolling in QHPs:  NIHB advises 
against permitting advertising for insurance agents and 
brokers on Exchange Web sites. 
 
 
 
 
 
 
 
 
 
 
 

outline a specific compensation structure for Navigators, 
and we maintain the proposed approach to funding in 
§155.210(f) of the final rule. This approach does not alter 
section 1311(i)(6) of the Affordable Care Act that 
establishes that all funds for Navigator grants come from 
the operational funds of the Exchange. We note, however, 
that operational funds of the Exchange may be revenue 
received by the Exchange through user fees or other 
revenue sources, so long as the Exchange is self-
sustaining. We anticipate that there may be public or 
private grants available to support certain Exchange 
functions, such as education and outreach; once received 
for the purposes of funding Exchange operations, these 
funds would be operational funds.” 

 
155.220 Ability of States to permit agents and brokers to 
assist qualified individuals, qualified employers or 
qualified employees enrolling in QHPs:   
The preamble, CMS acknowledged concerns raised in 
comments over “prohibiting advertising by agents or brokers“. 
[FR 18335]. 

“Response: In order to address commenters’ concerns 
while maintaining the State’s primary role in overseeing 
agents and brokers, we have added paragraph (d) to 
ensure that agents and brokers must comply with an 
agreement with the Exchange…” 
§ 155.200(d) Agreement. An agent or broker that enrolls 
qualified individuals in a QHP in a manner that constitutes 
enrollment through the Exchange or assists individuals in 
applying for advance payments of the premium tax credit 
and cost-sharing reductions for QHPs must comply with 
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155.230 General standards for Exchange notices: 
1.  NIHB recommends including language requiring 
Exchanges to send duplicate notices to an individual or 
entity, including an I/T/U, if the individual applicant or enrollee 
so directs.   
2.  NIHB recommends including language allowing applicants 
and enrollees to designate an individual or entity, including 
an I/T/U, to receive additional information over the telephone 
and to respond to notices on behalf of the applicant or 
enrollee if the individual has authorized the response. 
 
 
 
 
 
 
 
155.240 Payment of premiums:   
1.  In regard to the statement in this section that “Exchange[s] 
may permit Indian tribes, tribal organizations and urban 
Indian organizations to pay QHP premiums on behalf of 
qualified individuals, subject to terms and conditions 
determined by the Exchange,” NIHB recommends that the 
“may” be changed to “shall”. 
2.  NIHB strongly supports a requirement that an Exchange 
be required to aggregate premiums of I/T/U sponsors, as 
required under SHOP Exchanges for small employers.  
3.  To implement these recommendations, NIHB urges that § 
155.240(b) be amended, as follows: “(b)  Payment by tribes, 

the terms of an agreement between the agent or broker 
and the Exchange…” 

 
155.230 General standards for Exchange notices: 

1.  The recommendation was noted in the preamble [FR 
18336], but no response was provided in the preamble 
and no change was made in the regulation. 

2. Not addressed in this section.  But under § 155.20 
Definitions, an “application filer” is defined as – 

“an applicant, an adult who is in the applicant’s 
household, as defined in 42 CFR 435.603(f), or 
family, as defined in section 36B(d)(1) of the 
Code, an authorized representative, or if the 
applicant is a minor or incapacitated, someone 
acting responsibly for an applicant.”  

An “application filer” may, when authorized, act on behalf 
of the applicant. Such as under “§155.335 Annual 
eligibility redetermination. (g) Response to 
redetermination notice. (1) The Exchange must require an 
enrollee, or an application filer, on behalf of the enrollee, 
to sign and return the notice described in paragraph (c) of 
this section.” 

155.240 Payment of premiums:   
1. Not accepted.  See # 3 under PRIMARY 

RECOMMENDATIONS above. 
 
2. Not accepted.  See # 3 under PRIMARY 

RECOMMENDATIONS above. 
 
3. Not accepted.  See # 3 under PRIMARY 

RECOMMENDATIONS above. 
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tribal organizations, and urban Indian organizations.  The 
Exchange MAYshall permit Indian tribes, tribal organizations 
and urban Indian organizations to pay QHP premiums on 
behalf of qualified individuals, and shall accept aggregated 
premiums on terms consistent with the conditions 
in§155.705(b)(4)SUBJECT TO TERMS AND CONDITIONS 
DETERMINED BY THE EXCHANGE.” 
4.  Since IHCIA Sec. 402 authorizes Indian Tribes, Tribal 
organizations, and urban Indian organizations to purchase 
health benefits coverage for certain individuals, NIHB 
recommends that “qualified individuals” in subsection (b) be 
interpreted to mean qualified to be enrolled in an Exchange 
plan.   
 
 
 
 
 
 
 
5.  NIHB notes an error regarding Tribal participation in the 
Medicare Part D Prescription Drug Program and 
recommends that the discussion modify the language to 
indicate that enrollment options are expanded for AI/AN 
under this assistance.   
 
Subpart E – Exchange Functions in the Individual 

Market: Enrollment in Qualified Health Plans 
155.400 Enrollment of qualified individuals into QHPs: 
NIHB recommends revising the text Subsection (b)(1) to 
read: “[t]he Exchange must send eligibility and enrollment 

 
 
 
 
 
4. Accepted, in effect.  CMS commented in the preamble 

using the terms “enrollee” rather than “qualified individual”, 
as in:  

“However, we recognize that some Exchanges may 
wish to work with tribal governments to facilitate 
payment on behalf of enrollees, including 
aggregated payment… This rule does not prohibit a 
QHP issuer from accepting third-party payments of 
premiums from tribal governments, tribal 
organizations, or urban Indian organizations for 
enrollees through the Exchange.“ [FR 18338] 
(Emphasis added.) 

“Enrollee” is defined in § 155.20 as – 
“Enrollee means a qualified individual or qualified 
employee enrolled in a QHP.”  

5. Discussion on this topic in the preamble to the 
Proposed Rule not repeated in the preamble to Final 
Rule. 

 
Subpart E – Exchange Functions in the Individual 

Market: Enrollment in Qualified Health Plans 
155.400 Enrollment of qualified individuals into QHPs: 
Accepted, in part.  “In this final rule, we have modified the 
regulatory text in § 155.400(b)(1) to be consistent with § 
155.340(d), which states that Exchanges must send eligibility 
information to both QHP issuers and to HHS promptly and 
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information to QHP issuers on a real time or near real time 
basis.”  (Bold text added.) 
 
 
 
 
 
155.405 Single streamlined application:   
1.  NIHB supports the use a single streamlined application to 
determine eligibility, but we cannot help but note that the 
statutory requirement for a single streamlined application 
implemented in this section reveals best the need for a single 
definition of Indian for the purposes of the Exchange and 
related tax provisions and for Medicaid expansion as failing 
to reconcile the definitions will make the applications 
considerably cumbersome for all applicants and more difficult 
for AI/ANs since enough information will have to be provided 
to the applicant to ensure their status is correctly determined 
based on the differing requirements.   
2.  We also note here that simply restating the statutory 
definition applicable to certain benefits and protections will be 
insufficient to provide guidance to either the Exchange or 
Medicaid agency or the applicant about whether the applicant 
is an Indian for the various purposes.   
3.  NIHB supports a requirement that any alternative 
application forms must be approved by HHS and be the 
subject of Tribal consultation by the Exchange and State 
Medicaid agency. 
4.  NIHB recommends codifying the section of the Proposed 
Rule stating that applicants need not answer questions 
irrelevant to the eligibility and enrollment process. 

without undue delay. We expect Exchanges will send each 
QHP issuer an automated file of applicable eligibility and 
enrollment transactions, and simply include HHS on the 
transmission. HHS will issue 
future guidance outlining standards and timing for these 
transmissions.” [FR 18385] 
 
155.405 Single streamlined application:   
1.  Accepted in part.   See # 5 under PRIMARY 

RECOMMENDATIONS above. 
 
 
 
 
 
 
 
 
 
2. See # 5 under PRIMARY RECOMMENDATIONS 

above. 
 
 
 
3.  Not accepted.  
 
 
4. No change made.  “We appreciate commenters’ concerns 
that the Exchange only gather relevant information and not 
overburden applicants, and we believe that this approach will 
meet these standards.”  [FR 18380] 
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5.  NIHB also strongly supports the requirements in 
subsection (c) regarding accepting applications from 
authorized representatives or someone acting responsibly for 
the applicant and providing for alternate means of filing, 
including in person.   
 
155.410 Initial and annual open enrollment periods: 
1.  NIHB believes the proposed duration of the initial open 
enrollment period (of five months) is sufficient.  
2.  NIHB stresses the importance of providing adequate 
notice of the annual open enrollment periods. In subsection 
(d), NIHB recommends including a requirement that notice of 
open enrollment be sent no later than 30 days before the 
start of the annual open enrollment period.  
3.  NIHB recommends requiring the automatic enrollment (in 
instances where individuals who received advance payments 
of the premium tax credit and then are disenrolled from a 
QHP because the QHP is no longer offered and the individual 
has not selected an alternative QHP with three caveats: a. 
Notice should be provided to the individual; b. The individual 
should have the option to disenroll or change QHPs to one of 
his or her own choice for a period of at least 30 days after 
receipt of notice; and c. No penalties should be assessed for 
payment of the premium tax credit during periods in which 
automatic enrollment occurred. 
4.  An adequate initial open enrollment period is critical to 
ensure Exchange success.   NIHB believes the proposed 
duration of the initial open enrollment period (of five months) 
is sufficient.  
5.  NIHB recommends including a requirement of 30 day 
notice before the start of the annual open enrollment. 

  
5. Retained.  The Exchange must allow an enrollee, or an 
application filer, on behalf of the enrollee, to…  as described in 
§ 155.405(c).  [FR 18548] 
 
 
155.410 Initial and annual open enrollment periods: 
1.  Retained.  And, “[e]xtend[ed] the initial open enrollment 
period from February 28, 2014 to March 31, 2014. 
 
2.  Not accepted.  “We further specified in § 155.410(d) that 
the Exchange must send the notice of annual open enrollment 
no earlier than September 1st, and no later than September 
30th of each year.”    [FR 18390] 
 
3.  Not accepted.  “We believe that States may wish to take 
variable approaches to managing the enrollment; and 
therefore, we are not establishing a standard to offer 
automatic enrollment in this final rule.”  [FR  18401] 
 
 
 
 
 
 
4.  Agreed, in part.  Open enrollment period extended one 
month. 
 
5. Not accepted.  “We further specified in § 155.410(d) that 
the Exchange must send the notice of annual open enrollment 
no earlier than September 1st, and no later than September 
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155.420 Special enrollment periods: 
1.  NIHB urges the drafters to retain this provision in the final 
rule. 
2.  Regarding definition of Indian, although it is true that 
members of Federally-recognized tribes are “Indians” under 
Section 4 of the IHCIA, there are many other individuals who 
also qualify expressly under that Section, including Alaska 
Natives enrolled in a regional or village corporation 
established pursuant to the Alaska Native Claims Settlement 
Act (ANCSA), California Indians, and others.  Secondly, we 
reiterate our concern that merely citing the statutory definition 
will not provide sufficient guidance to Exchanges. 
3.  There must be enough information provided in the 
enrollment process to assure that AI/AN individuals are able 
to determine whether they are entitled to the special 
enrollment period, that self-attestation should be sufficient to 
trigger the special enrollment, and that any verification should 
not impose unreasonable burdens on the applicant. 
4.  NIHB recommends that the Proposed Rule not permit a 
waiting period following enrollment into a qualified health plan 
under the special monthly enrollment period for Indians.   
5.  Section 155.420 (f) limits an enrollee’s choice to plans at 
the same level of coverage (i.e., gold, silver, bronze); this 
restriction is not required by law and should not be imposed 
by regulation.   
 
Subpart H –Exchange Functions: Small Business Health 
Options program: 
1.  NIHB supports the Small Business Health Options 

30th of each year.”    [FR 18390] 
 
155.420 Special enrollment periods: 
1. Accepted.  Provision retained. 
2.  Agreed.  See # 5 under PRIMARY RECOMMENDATIONS 
above.  “Consistent with the proposed rule, HHS is codifying 
the 
special monthly enrollment period for Indians in accordance 
with section 1311(c)(6)(D) of the Affordable Care Act.  
Sections 155.300 and 155.350(c) of this final rule address 
comments submitted regarding the definition of Indian and 
verification of an individual’s status as an Indian as it relates to 
eligibility for cost-sharing reductions. The same verification 
rules apply to eligibility for this special enrollment period.”  [FR 
18393] 
 
3. Not discussed in this section of the Final Rule. 
 
4. Not accepted.  Depending on the date a request for 
enrollment in a QHP is made, the coverage for AI/AN will be 
effective between 13 and 46 days from the date the request is 
received by the Exchange, as provided for under the “regular 
effective dates” for special enrollment periods under § 
155.420]  [FR 18463] 
 
5. Not accepted. 
 
 
Subpart H –Exchange Functions: Small Business Health 
Options program: 
1. No response requested. 
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Program (SHOP).   
2.  NIHB recommends that Indian employees of a Tribe or 
tribal organization carrying out Federal programs under the 
ISDEAA not be included in the count of employees for 
determining whether such a Tribe or tribal organization meets 
the threshold eligibility requirement as an employer seeking 
to obtain coverage through a SHOP under § 155.710(b)(1). 
3.  AI/AN employees who do not choose to participate in 
coverage not be counted in determining whether the 
employer meets the minimum participation threshold to the 
extent one is imposed under § 155.705.   
 
155.705 Functions of a SHOP: 
1.  Minimum Participation.  We recommend that no minimum 
participation rate be established for the employees of a small 
business. 
 
2.  Should a rate be set, NIHB recommends that AI/AN 
employees of Tribes and tribal organizations carrying out 
Federal programs under the ISDEAA who choose not to 
participate be exempt from the determination of the rate.   
3.  § 155.705(a)(5).  NIHB does not object to this exemption 
since the provisions of § 155.240 are unrelated to employer 
coverage of employees. 
4.  § 155.705(b)(4) Premium Aggregation.  NIHB strongly 
supports the requirement that a SHOP be required to 
aggregate premiums.   
 
155.710 Eligibility standards for SHOP: 
1.  NIHB recommends that AI/AN employees of a Tribe or 
tribal organization carrying out Federal programs under the 

 
2.  Not discussed in the Final Rule. 
 
3. Not identified in the Final Rule. Deferred to States on 
defining applicable participation rates. 
 
 
155.705 Functions of a SHOP: 
1. Not accepted. 155.705(b)(10) states: “(10) Participation 
rules. The SHOP may authorize uniform group participation 
rules for the offering of health insurance coverage in the 
SHOP. If the SHOP authorizes a minimum participation rate, 
such rate must be based on the rate of employee participation 
in the SHOP, not on the rate of employee participation in any 
particular QHP or QHPs of any particular issuer.” [FR  18465] 
“Group participation rule means a requirement relating to the 
minimum number of participants or beneficiaries that must be 
enrolled in relation to a specified percentage or number of 
eligible individuals or employees of an employer.” [FR  18464] 
 
2. Not mentioned in Final Rule. 
 
 
3. Provision retained (although renumbered to (a)(4). 
 
4.  Retained. 
 
 
155.710 Eligibility standards for SHOP: 
1. Not mentioned.  CMS has postponed issuing a final rule on 
the method of counting employees for purposes of 
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ISDEAA not be included in the count of employees for 
determining whether such a Tribe or tribal organization meets 
the threshold eligibility requirement as a small employer 
(whether at 50 or 100 or some other defined number of 
employees) for obtaining coverage through a SHOP under § 
155.710(b)(1).   
2.  NIHB recommends that only full-time employees or at 
least “full-time equivalent employees” be counted for the 
purposes of determining eligibility.  
 
155.715 Eligibility determination process for SHOP: NIHB 
recommends that under subsection (c)(1) the SHOP must 
accept an employer attestation regarding the number of 
potentially qualified employees who are AI/ANs and therefore 
exempt from certain counts for determination of employer 
eligibility.   
 
155.730 Application standards for SHOP:  NIHB 
recommends that subsection (b)(4) provide for Tribes and 
tribal organizations carrying out Federal programs under the 
ISDEAA to identify potentially qualified employees who are 
AI/ANs and therefore possibly exempt or to clarify that the 
exempt employees need not be listed at all.   
 
Subpart K –Exchange Functions: Certification of 
Qualified Health Plans 
155.1000 Certification standards for QHPs: 
1.  NIHB supports the inclusion of minimum certification 
requirements outlined in subpart C of part 156 of the 
proposed regulations.   
2.  We believe that those minimum certification requirements 

determining employer size. [FR 18399] 
 
 
 
 
2.  CMS has postponed issuing a final rule on the method of 
counting employees for purposes of determining employer 
size. [FR 18399] 
 
 
155.715 Eligibility determination process for SHOP: 
 
Not identified in the discussion in the Final Rule. 
 
 
 
 
155.730 Application standards for SHOP 
 
Not identified in the discussion in the Final Rule. 
 
 
 
 
Subpart K –Exchange Functions: Certification of 
Qualified Health Plans 
155.1000 Certification standards for QHPs: 
1.No response requested. 
 
2. Not addressed in Final Rule. 
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must contain certain Indian-specific provisions in order to 
ensure that AI/ANs, among the nation's most medically-
underserved populations, can meaningfully participate in the 
Exchanges as intended by Congress. 
3.  NIHB recommends that the Exchanges be required to 
seek Tribal consultation on the certification criteria it adopts.   
4.  We anticipate an announcement requesting tribal 
consultation on the implementation of section 1334 of the 
ACA, whereby Office of Personnel Management (OPM) will 
enter into contracts with health insurance issuers to offer at 
least two multi-State QHPs through each Exchange in each 
State 
5.  NIHB urges OPM to include in the multi-State QHP all 
I/T/U providers who are willing to participate and to use the 
proposed Indian Addendum (discussed in our comments on 
Part 156) for provider contracts with the QHPs. 
 
 
 
 
 
6.  Under the Proposed Rule, Exchanges have the option of 
being active purchasers in a selective contracting process or 
offering a place on the Exchange to any qualified plan.  NIHB 
advises, for Exchanges which are active purchasers and 
those allowing any willing plan, that all plans offered through 
an Exchange, including the multi-state plans, be required to 
offer to include I/T/U providers in the plan’s network.  
7.  Exchanges should be required to make information readily 
available and easily searchable so that AI/AN consumers can 
identify plans that include I/T/U providers. 

 
3. Tribal consultation not mentioned. 
 
4. Tribal consultation not mentioned.  Final Rule stated: “The 
standards and processes related to multi-State plans will be 
addressed in forthcoming regulations implementing section 
1334 of the Affordable Care Act promulgated by OPM.” 
[18405] 
 
5. Not addressed directly.  Final Rule stated: “We also 
proposed that a multi-State plan offered through OPM be 
deemed certified by an Exchange and noted that multi-State 
plans will need to meet all the standards for a QHP, as 
determined by OPM.” 918405] As such, if an Exchange 
requires all QHP operating in the State to offer to contract with 
I/T/U providers, the OPM-certified plans would be required to 
meet that certification criteria as well. 
The standards and processes related to multi-State plans will 
be addressed in forthcoming regulations implementing section 
1334 of the Affordable Care Act promulgated by OPM.” 
[18405] 
 
6. Not accepted.  See item 1 above under Primary 
Recommendations. 
 
 
7.  Accepted.  Response: “We proposed that a QHP issuer 
make its health plan provider directory available to the 
Exchange electronically and to potential enrollees and current 
enrollees in hard copy upon request, and that the directory 
identify providers who are no longer accepting new patients.” 
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155.1010 Certification process for QHPs:  NIHB 
recommends that Exchanges must include among the 
procedures for certification of QHPs that the QHP adopts a 
standardized, Federally-approved Indian Addendum and be 
required to offer to include all I/T/Us in its plan network. 
 
155.1040 Transparency in coverage: 
1.  Subsection (b) Plain Language.  NIHB concurs with the 
requirement in subsection (b) under which QHPs are required 
to use plain language.   
2.  Subsection (c) Cost Sharing Transparency.  NIHB 
recommends that the Exchanges be required to monitor the 
quality and accessibility of information available from QHPs 
to AI/ANs for whom there are special cost-sharing protections 
under ACA § 1402(d).  
 
 
 
155.1050 Establishment of Exchange network adequacy 
standards:  
1.  The statement that the Exchange "must ensure that the 
provider network of each QHP offers a sufficient choice of 
providers for enrollees," without more specificity, is 
insufficient to ensure that AI/ANs will be able to utilize the 
Exchange coverage in a meaningful way.   
 
 
 
 

[18418] 
 
155.1010 Certification process for QHPs: 
Accepted, in part.  See item 2 above under Primary 
Recommendations. 
 
 
 
155.1040 Transparency in coverage: 
1. Retained. 
2. Item specific to AI/AN not identified in Final Rule.  However, 
more generally, QHPs are to comply with § 155.1040(c). and 
“[CMS] will consider including same language to this effect in 
the Exchange Web site template.”  [FR 18409] 
155.1040 (c) Transparency of cost-sharing information. The 
Exchange must monitor whether a QHP issuer has made 
cost-sharing information available in a timely manner upon the 
request of an individual as required by § 156.220(d) of this 
subtitle.” 
 
155.1050 Establishment of Exchange network adequacy 
standards:  
1. Minimally addressed.  Under § 156.230(a)(2), the Final 
Rule requires QHPs to have “a sufficient number and type of 
providers to ensure timely access to care.”  But “a sufficient 
number and type” is not further defined beyond “to ensure 
timely access to care” without “timely access” being defined.  
Tribal health care providers are identified by CMS as a 
“provider type”.  [Fed. Reg. 18419]  Also, “we clarified that a 
QHP issuer may not be prohibited from contracting with any 
essential community provider.” [FR 18409] 
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2.  Include I/T/U providers in plan networks as I/T/U providers 
are required by Federal law (under IHCIA section 408(a)) to 
be included in QHPs if an I/T/U requests to be included. 
 
3.  NIHB recommends that §155.1050 be modified to read as 
follows: 

An Exchange must ensure that the provider network 
of each QHP offers a sufficient choice of providers 
for enrollees. An Exchange is to ensure that each 
QHP include any Indian Health Service, Tribe 
and tribal organization, and urban Indian 
organization (I/T/U) providers as in-network 
providers when requested to do so by an I/T/U 
for purposes of providing health services to 
AI/ANs as required under section 408(a) of the 
IHCIA.  (Bold text added.)  

 
4.  Given the level of need, the paucity of non-I/T/U health 
care providers operating in many of the areas served by I/T/U 
providers, the limited number of I/T/U facilities nationally, and 
the low average number per State, requiring QHPs to offer to 
contract with I/T/U providers will not create an undue burden 
on QHPs. 
 
5.  Without the enforcement of IHCIA section 408(a), the 
network adequacy standards included in the Proposed Rule 
are insufficient to protect the access of AI/ANs to health care 

In issuing its Final Rule, CMS noted that “We did not accept 
comments recommending specific, national [network 
adequacy] standards given that network adequacy is 
typically—and diversely—regulated by States.”  CMS 
emphasized that “nothing in the final rule limits an Exchange’s 
ability to establish more rigorous standards” for network 
adequacy and for essential community provider participation, 
such as “a standard that QHP issuers offer a contract to any 
willing essential community provider” or, more specifically, to 
require a QHP to offer to contract with all I/T/U providers to 
participate as in-network providers.  [Fed. Reg. 18419 and 
18421] 
 
2. Not agreed to.  See item 1 above under Primary 
Recommendations. 
 
3. Not agreed to. 
 
 
4. Not accepted. Exchanges have the ability to mandate that 
QHPs offer to include all I/T/U in QHP networks.  See item 1 
above under Primary Recommendations. 
 
5.  CMS responded with the following: “The primary purpose 
of section 408 of IHCIA is to deem Indian health providers as 
eligible to receive payment from Federal Health Care 
Programs for health care services provided to Indians if 
certain standards are met. Eligibility to receive payment under 
section 408 of IHCIA does not depend on in-network status 
with a QHP. Section 206 of IHCIA provides that all Indian 
providers have the right to recover from third party payers, 
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in general and I/T/U facilities in specific.   
 
 
 
 
 
 
6.  Defining a large service area is not sufficient to assure 
access to care.  Because of market conditions in areas with 
low population density, there is no way to assure access to 
care for many AI/ANs other than, at a minimum, requiring the 
inclusion of I/T/U providers in QHP networks.   
7.  NIHB concurs with the inclusion of midlevel providers 
through the example of nurse practitioners. 
8.  NIHB recommends that there should be payment for a 
wide range of midlevel practitioner services which have been 
pioneered through the Indian Health Service, including 
Community Health Practitioners and Dental Therapists.  
 
155.1055 Service area of a QHP: 
1.  NIHB endorses the objectives of the standards for QHP 
service areas proposed in § 155.1055.   
2.  NIHB agrees that preventing discrimination on the basis 
that the population is ethnically or racially Indian or has 
poorer health status must be avoided, but the service areas 
of QHPs should also be drawn to avoid dividing tribal 
communities and reservations and former reservations into 
different service areas.  We recommend that the Proposed 
Rule specifically state that “service areas of QHPs should be 
drawn to avoid dividing tribal communities and reservations 
and former reservations into different service areas.” 

including QHPs, up to the reasonable charges billed for 
providing health services, or, if higher, the highest amount an 
insurer would pay to other providers to the extent that the 
patient or another provider would be eligible for such 
recoveries. We believe that section 206 will foster network 
participation because it benefits QHPs to contract with 
Indian health providers to establish the payment terms to 
which the parties agree. Accordingly, we are not modifying 
the regulation text to reflect this comment.” [Fed. Reg. 18420] 
(Emphasis added.) 
6. No changes made.   
7. Not identified in Final Rule. 
8. Not identified in Final Rule. 
 
 
 
 
 
155.1055 Service area of a QHP: 
1. Retained. 
2.  Not agreed to.  “Comment: A few commenters suggested 
that the final rule specifically establish that service areas of 
QHPs cannot be drawn to avoid dividing Tribal communities 
and reservations, or former reservations, into different service 
areas. Response: We note that § 155.1055(b) establishes 
that QHP service areas be established in a non-discriminatory 
manner. We encourage the Exchange to consider the impact 
of QHP service areas on Tribal communities when evaluating 
or developing service areas and to initiate Tribal consultation 
in connection with these issues.”  [FR 18410] 
3. Discussed in Final Rule, but no changes made. 
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3.  NIHB recommends that Exchanges be required to ensure 
a sufficient number of health plans available in all geographic 
areas of an Exchange and that the “reference” or 
“benchmark” premium used for determining the premium 
assistance level be based on plans available in the area an 
AI/AN resides.   
 
 
 
 
 
 
 
155.1075  Recertification of QHPs:  NIHB recommends that 
the QHP recertification process include a requirement that 
Exchanges consult with Indian Tribes with regard to their 
experience with a QHP subject to recertification.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 “Comment: Several commenters voiced concern about the 
lack of an overarching standard that Exchanges ensure a 
sufficient number of health plans in all geographic areas of an 
Exchange. Response: In general, we clarify that the 
expectation of § 155.105(b)(3) is that, to the extent possible, 
an Exchange must ensure that QHPs are available throughout 
the entire State. We encourage Exchanges to establish or 
negotiate service areas with QHP issuers to ensure that 
residents living in the Exchange service area have access to 
QHPs.” [FR 18410] 
On second issue, Final rule encouraged States to align the 
“service area” and the “rating area” of a QHP.   
 
155.1075  Recertification of QHPs 
Not accepted.  “Comment: Multiple commenters 
recommended that specific elements be considered during the 
recertification 
process described in proposed § 155.1075(a), such as a QHP 
issuer’s complaint history, sanctions imposed by State 
regulators, or interaction with tribes and/or American 
Indian/Alaska Native populations. Commenters also 
suggested that the recertification process include a review of 
the QHP’s network and engagement with essential community 
providers. Response: An Exchange must establish a 
recertification process that includes a review of the minimum 
certification criteria outlined in § 155.1000(c) of the final rule, 
and must monitor QHPs for ongoing compliance with 
certification criteria, as specified in § 155.1010(d). At its 
discretion, an Exchange may establish additional 
recertification criteria or review processes, if the Exchange 
believes such criteria will improve the consumer experience.  
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155.1080  Decertification of QHPs:  Subsection (e) Notice 
of decertification.  NIHB recommends adding a requirement 
that all providers enrolled in a network operated by a QHP be 
added to the list of entities and individuals entitled to notice in 
instances where a plan ceases to do business.   
 
Part 156 – Health Insurance Issuer Standards Under the 
Affordable Care Act, including Standards Related to 
Exchanges 
Subpart C – Qualified Health Plan Minimum Certification 
Standards 
156.200 QHP issuer participation standards:   NIHB 
recommend that all of the requirements that we have 
proposed for QHP, including network adequacy standards 
under § 156.230, should be imposed on the issuers of QHP, 
including the issuers of multi-State plans. 
 
 
 
 
 
 
 
 
 
 
 
156.220 Transparency in coverage:  Section  156.220 (d) 
Enrollee cost-sharing transparency.  Information for 
consumers should accurately portray the special cost-sharing 
protections for AI/ANs.  

[FR 1842] 
155.1080  Decertification of QHPs:  Issue identified but not 
agreed to in Final Rule. [FR 18414] 
 
 
 

B. Part 156 – Health Insurance Issuer Standards Under the 
Affordable Care Act, including Standards Related to 
Exchanges 
Subpart C – Qualified Health Plan Minimum Certification 
Standards 
156.200 QHP issuer participation standards:    
Issue not addressed en masse. Network adequacy standards 
addressed elsewhere. 
Some standards are not applicable to multi-State plans.  For 
example, “multi-State plans and CO–OPs are not subject to 
the Exchange decertification process.” [FR 18414]  And, 
“Comment: One commenter requested that the final rule 
clarify the applicability of the provisions in this section [QHP 
Issuer Rate and Benefit 
Information (§ 155.1020] to multi-State plans. Response: 
Standards and processes related to multi-State plans will be 
addressed in future rulemaking by OPM in accordance with 
section 1334 of the Affordable Care Act. Because OPM will 
administer contracts with multi-State plans, we anticipate that 
OPM may collect certain data, including rate and benefit data, 
from multi-State plans.” [FR 18408] 
 
156.220 Transparency in coverage 
Issue of AI/AN-specific cost-sharing protections not discussed 
in this section of Final Rule. 
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156.230 Network adequacy standards: 
1.  Application of, and Maintaining Compliance with, Section 
408 of the IHCIA: The ACA and related QHPs meet the 
definition of "Federal health care program" which must accept 
I/T/U providers under Section 408 of the IHCIA.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
156.230 Network adequacy standards: 
1. Although not stated explicitly, CMS implies that section 408 
applies to QHP offered through an Exchange. CMS interprets 
section 408, though, to require payment to I/T/U when serving 
AI/AN, not requiring an offer to include the I/T/U in QHP 
networks.   
In addition, the following was included in the preamble to the 
Final Rule – 

“Comment: Many commenters recommended that the 
network adequacy provisions include specific provider 
types, such as pediatricians, tribal health care providers, 
mental health professionals, teaching hospitals, or 
women’s health care providers. Response: While QHP 
networks should provide access to a range of health care 
providers, we are concerned that mandating inclusion of a 
list of specified provider types would detract from the larger 
issue of broadly ensuring access to the full range of 
covered services (that is, essential health benefits). 
Accordingly, we have modified § 156.230(a)(2) of this final 
rule to require QHP issuers to maintain networks that 
include sufficient numbers and types of providers, including 
providers that specialize in mental health and substance 
abuse, to ensure access to all services. We specifically 
highlight mental health and substance abuse services 
because we recognize that the essential health benefits 
will create new demands for access to mental health and 
substance abuse services, and that such services have 
traditionally been difficult to access in low-income and 
medically underserved communities. By highlighting 
mental health and substance abuse providers in the 
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2.  NIHB recommends that the final rule be drafted to clarify 
that because I/T/Us are unique, contracts that are offered by 
QHPs would have to be modified to achieve the two 
objectives of (1) allowing the I/T/U to participate as a provider 
in a QHP, and (2) upholding the Federal laws and regulations 
that govern the I/T/U.   
3.  Creation and Use of an “Indian Addendum” to Exchange 
Contracts:  We commend CMS for including a discussion of 
the possible use of a “standard contract addendum 
containing all conditions that would apply to QHP issuers 
when contracting with Indian health providers.” (Preamble, at 
§156.230, page 41900 of Proposed Rule.) We concur with 
this recommendation, except we request that the use of the 
“Indian Addendum” be made mandatory for QHP contracting 
with I/T/Us. A number of provisions to include in Indian 
Addendum were listed. 
4.  In order to overcome barriers to access, the network 
adequacy criteria mandated for QHPs must include a 
requirement that QHPs offer to contract with I/T/U providers 
through the use of an Indian addendum.  NIHB recommends 
that §155.1050, pertaining to the establishment of Exchange 
network adequacy standards, be modified to read as follows: 

An Exchange must ensure that the provider network 
of each QHP offers a sufficient choice of providers 
for enrollees. An Exchange is to ensure that each 
QHP include any Indian Health Service, Tribe 
and tribal organization, and urban Indian 
organization (I/T/U) providers as in-network 
providers when requested to do so by an I/T/U 

network adequacy standard, we seek to encourage QHP 
issuers to provide sufficient access to a broad range of 
mental health and substance abuse services, particularly in 
low-income and underserved communities. In addition, we 
are clarifying in § 155.1050 of this final rule that, because 
inclusion of essential community providers is related to 
network adequacy, a QHP issuer may not be prohibited 
from contracting with any essential community provider 
described in final § 156.235(c). We urge States to consider 
local demographics, among other elements, when 
developing network adequacy standards and note that 
nothing in the final rule would preclude an Exchange from 
identifying specific provider types that are particularly 
essential in a State.”  [FR 18419] 

See #1 under PRIMARY RECOMMENDATIONS above. 
2. Not discussed beyond what is included in (1) above and (3) 
below. 
 
3.  Accepted, in part.    
Additional favorable language included regarding the 
development and use of an Indian Addendum, although CMS 
did not mandate the use of an Indian Addendum by QHPs. 
See #2 under PRIMARY RECOMMENDATIONS above. 
 
4. Not accepted.   
See #1 under PRIMARY RECOMMENDATIONS above. 
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for purposes of providing health services to 
AI/ANs as required under section 408(a) of the 
IHCIA.  (Bold text added.)  

 
156.235 Essential community providers: 
1.  We support the Proposed Rule's definition of essential 
community provider to include all health care providers 
defined in section 340B(a)(4) of the PHS Act and providers 
described in section 1927(c)(1)(D)(i)(IV) of the Act.   
 
2.  We recommend that tribal outpatient health programs and 
tribal facilities as well as urban Indian organizations should 
be specifically referenced in the regulations as "essential 
community providers" that QHPs must include in their 
provider networks.  
 
3.  In addition, include IHS facilities as essential community 
providers. 
 
4.  We disagree with HHS’s interpretation of Section 
1311(c)(1)(C) of the ACA to only require QHPs to only 
contract with a subset of essential community providers as it 
requires QHP issuers to contract with all "essential 
community providers, where available."  As such, we 
recommend that QHPs be required to contract with all ECP 
operating in the QHP service area.  
 
5.  We encourage HHS/CMS to retain a similar discussion on 
the requirements of Federal law under IHCIA section 206 in 
the final rule.  
 

 
 
 
 
156.235 Essential community providers: 
1.  Retained. 
 
 
 
2. Not accepted. 
 
 
 
3.  Not accepted. 
 
 
4. Not accepted. 
 
 
5.  Accepted. The preamble to the Final Rule states-- “Section 
206 of IHCIA provides that all Indian providers have the right 
to recover from third party payers, including QHPs, up to the 
reasonable charges billed for providing health services, or, if 
higher, the highest amount an insurer would pay to other 
providers to the extent that the patient or another provider 
would be eligible for such recoveries.”  [FR 18420] 
In response to the request for comment on the interchange 
between IHCIA section 206 (which establishes that all Indian 
health providers have the right to recover from third party 
payers up to the reasonable charges billed for providing 
health services or, if higher, the highest amount the insurer 
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156.245 Treatment of direct primary care medical homes:  
We seek to engage with CMS on this provision of law and 
how it may best be applied to I/T/U facilities.   
 
156.250 Health plan applications and notices:  Tribes 
should be consulted in the development of the single, 
streamlined form for enrollment.  
 
156.265 Enrollment process for qualified individuals. 
1.  Section 156.265 (e) Enrollment information package.  In 
addition to a general information package, it would be helpful 
for AI/ANs to have a special enclosure that explains their 
specific benefits and how to access them.   
2.  Section 156.265 (e) Summary of benefits and coverage 
document.  This document should contain specific 
information for AI/ANs. 
 
156.270 Termination of coverage for qualified 
individuals:  NIHB recommends that in addition to the notice 

would pay to other providers) and section 408 (where an 
I/T/U provider is to be treated as “a provider eligible to 
receive payment under the program for health care services 
furnished to an Indian on the same basis as any other 
provider qualified to participate as a provider of health care 
services under the program.”), as well as ACA section 
1302(g) (Section 1302(g) has the effect of requiring a QHP to 
reimburse FQHCs at each facility’s Medicaid prospective 
payment system rate), we believe the combined effect of the 
CMS comments seems to be that a [I/T/U] provider is able to 
pursue payment under any of the applicable payment 
requirements, or none and pursue a different payment 
amount or mechanism with the QHP.  The QHP, where 
applicable and when requested to do so, is required to pay 
an I/T/U provider pursuant to Federal requirements. 
 
156.245 Treatment of direct primary care medical homes:   
No discussion of this comment in the Final Rule. 
156.250 Health plan applications and notices 
No discussion of this comment in this section of the Final 
Rule. 
 
156.265 Enrollment process for qualified individuals. 
1. Not accepted.  Recommendation not discussed in Final 
Rule.  In general, references are made on other granular 
issues to “developing and issuing guidance” in the future that 
may include these items. 
2. Recommendation not discussed in Final Rule.   
 
156.270 Termination of coverage for qualified individuals: 
Not discussed or accepted. 
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required under subsection (b) to the Exchange and the 
enrollee, the QHP also be required to give notice to any 
authorized representative of the enrollee.  
 
 
156.280 Segregation of funds for abortion services:  We 
urge clarifications of several parts of the Proposed Rule so 
that abortion coverage may remain in private health 
insurance and so that consumers will not be deterred from 
enrolling in the plan best suited to them. 
1.  §156.280(c) Voluntary choice of coverage of abortion 
services.  We recommend that §156.280 make clear that a 
QHP is neither required nor prohibited from including abortion 
services for which public funding is prohibited.  
2.  §156.280(e)(2) Establishment of allocation accounts.  The 
Proposed Rule should make clear that the insurance plans, 
not the enrollees, are responsible for segregating the funds 
that cover the portion of the premium for abortions for which 
public funding is prohibited.  
3.  §156.280 (f) Rules relating to notice.  Notice of coverage, 
and subsequent changes in coverage, should be made 
accessible for those who have limited English proficiency. 
 
156.285 Additional standards specific to the SHOP:  NIHB 
requests that its comments regarding Subpart H—Exchange 
Functions: Small Business Health Options Program (§§ 
155.705 and .730) be incorporated herein.   
 
 
 
 

§156.270(b) requires: “(b) Termination of coverage notice 
requirement. If an enrollee’s coverage in a QHP is terminated 
for any reason, the QHP issuer must: (1) Provide the enrollee 
with a notice of termination of coverage that includes the 
reason for termination at least 30 days prior to the last day of 
coverage…” 
There was no reference to sending notices to “application 
filers” identified in §155.405(c) which provides for the option of 
an “application filer” to file an application on behalf of an 
applicant. 
 
156.280 Segregation of funds for abortion services: 
1.  Not accepted.  No changes made to section. Preamble to 
Final Rule noted: “Where future guidance is issued on this 
section, these comments will be taken into account.” [FR 
18430] 
2.  Not accepted.  No changes made to section. 
 
3.  Not accepted.  No changes made to section. 
 
 
156.285 Additional standards specific to the SHOP: 
Refer to discussion of §§ 155.705 and .730 above. 
- Do not establish minimum participation requirements for 
enrollment through a SHOP: Accepted, in part. 
CMS noted in the preamble to the Final Rule: “In new 
paragraph (e) we clarified that QHP issuers participating in the 
SHOP may not impose minimum participation rules with 
respect to a QHP unless the SHOP authorizes the minimum 
participation rule in accordance with 155.705(b)(10).”  [FR 
18431] 
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156.290 Non-renewal and decertification of QHPs: NIHB 
recommends that each notice requirement imposed on a 
QHP that is not renewing certification or is otherwise subject 
to decertification have added to it a requirement that the QHP 
notify each provider in its network.  
 
 
 
 
 
 

 
156.290 Non-renewal and decertification of QHPs: 
Not accepted.  CMS responded –  

“Comment: Several commenters suggested that HHS direct 
QHPs to notify participating providers of a decision not to 
renew. These commenters further suggested that the QHP 
pay all incurred claims until participating providers have 
been notified. Response: Section 156.290 of the final rule 
establishes that QHPs that choose not to pursue 
recertification must cover benefits for enrollees for the 
duration of the plan or benefit year. Similarly, QHPs must 
pay all claims incurred while certified and participating in the 
Exchange, subject to the terms and conditions of the QHP’s 
contracts with providers. While participating providers have 
a significant interest in a QHP’s decision not to seek 
recertification with the Exchange, we believe that 
establishing a standard for QHP issuers to notify 
participating providers would impose a significant burden on 
QHPs. Therefore, we are not adding such a standard in the 
final rule.” [FR 18431] 
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7.c. 

 
Exchange 
Eligibility 
Determinations  
 
ACTION: Proposed 
Final/Interim Final 
Rule  
 
NOTICE: 
Establishment of 
Exchanges and 
Qualified Health 
Plans  
 
AGENCY: 
HHS 
 

 
CMS-9974-PF 

 
Issue Date: 
7/15/2011 
 
Due Date: 
9/28/2011 
 
NIHB File Date: 
10/31/2011 
 
Date of 
Subsequent  
Action, if any: 
Issued Final 
Rule 3/27/2012 
(see item 7.b.: 
CMS-9989-F) 
 
 

 
NIHB / TTAG recommendations-- 
 
1. Clarify the scope of the definition of “Indian” for the 

purposes of administering Indian-specific cost-sharing 
exemptions in the Exchanges (Proposed Rule §§ 
155.300(a), 155.350). 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
1. Accepted. 

For purposes of determining AI/AN eligibility for the 
Exchange-related Indian-specific provisions for cost-
sharing (§ 155.350 / ISDEAA) and special enrollment 
periods (§ 155.420(d)(8) / IHCIA), he ISDEAA and the 
IHCIA definitions of Indian are considered operationally 
the same. 
 
In regard to stating in the Proposed Rule that “an Indian 
is a member of a Federally-recognized tribe,” the 
preamble to the Final Rule corrects this and states, “In 
their definitions of an ‘Indian tribe,’ both of these acts 
have nearly identical language that refers to a number 
of Indian entities (tribes, bands, nations, or other 
organized groups or communities) that are included in 
this definition on the basis that they are ‘recognized as 
eligible for the special programs and services provided 
by the United States to Indians because of their status 
as Indians.’” [FR 18346] 
 
§ 155.300. (a) Definitions: “Indian means any individual 
as defined in section 4(d) of the Indian Self-
Determination and Education Assistance Act (P. L. 93-
638)” [which is applicable to § 155.350 on eligibility 
standards for cost-sharing reductions] 
 
§ 155.420 Special enrollment periods.  (d)(8)): “An 
Indian, as defined by section 4 of the Indian Health Care 
Improvement Act, may enroll in a QHP or change from 
one QHP to another one time per month.” 
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A discussion of the definition of Indian for purposes of 
determining eligibility for the exemption from a penalty 
for not securing health insurance coverage (and other 
provisions of the Internal Revenue Code) is not included 
in this Final Rule. (See RRIAR item 29, Premium 
Subsidies and Tax Credits (IRS REG-131491).) 
 
Preamble: Comment: “We received several comments 
providing alternative interpretations of the definition of 
“Indian” than that which was included in the Exchange 
establishment and eligibility proposed rules. Some 
commenters suggested our definition is too narrow and 
inconsistent with Federal law. One commenter 
recommended that Indian be defined as a person who is 
a member of an Indian tribe or any person who is a 
member of an Indian tribe as defined in subsection (d) 
of the Indian Health Care Improvement Act (IHCIA), not 
limited to only Federally-recognized tribes. Other 
commenters stated that they believed that HHS’s 
interpretation is not supported by the plain language of 
section 4 of IHCIA or section 4(d) of the Indian Self-
Determination and Education Assistance Act (ISDEAA) 
and believe that it is contrary to general principles of 
Indian law. Several commenters recommend that at a 
minimum HHS recognize that the definitions under the 
ISDEAA and IHCIA are operationally the same. Several 
commenters recommend that this rule align its definition 
with the Medicaid/CHIP definition found in 42 CFR.” 
Response: “[S]ince both the ISDEAA and IHCIA 
operationally mean the same thing, there is uniformity 
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2. Ensure that the verification process as related to Indian 

status accepts a wide array of documentation and include 
clear, easily understood application questions to guide 
AI/ANs in their application process (Proposed Rule § 
155.350(c)). 

 
 

among the definition of Indian for purposes of the 
Exchange-related benefits described in this final rule. 
We accept that the definitions of “Indian” as provided 
under section 4(d) of ISDEAA (codified at 25 U.S.C. 450 
et. seq.) and section 4 of IHCIA (codified at 25 U.S.C. 
1603) operationally mean the same thing: an individual 
who is a member of an Indian tribe. In their definitions of 
an “Indian tribe,” both of these acts have nearly identical 
language that refers to a number of Indian entities 
(tribes, bands, nations, or other organized groups or 
communities) that are included in this definition on the 
basis that they are “recognized as eligible for the special 
programs and services provided by the United States to 
Indians because of their status as Indians.”[FR 18346] 
 
Preamble: “Sections 155.300 and 155.350(c) of this final 
rule address comments submitted regarding the 
definition of Indian and verification of an individual’s 
status as an Indian as it relates to eligibility for cost-
sharing reductions. The same verification rules apply to 
eligibility for this special enrollment period.” [p.313] 

 
2. No change in § 155.350 of Final Rule.  Under § 

155.350(c), an applicant is referred to § 155.315(f) 
Inconsistencies, “to either present satisfactory 
documentary evidence via the channels available for the 
submission of an application, as described in   § 
155.405(c), except by telephone through a call center, or 
otherwise resolve the inconsistency.” 
The Final Rule appears to prevent an applicant from 
attesting to one’s Indian status under 155.315(g) 
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3. Clarify the eligibility requirements for enrollment through 

an Exchange and for cost-sharing assistance, ensuring 
that no additional requirements are imposed beyond 
those contained in the Affordable Care Act. (Proposed 
Rule § 155.305) 

Special circumstances, as is permitted for other 
verification purposes, except for immigration status 
and citizenship. The “special circumstances” 
provision was added in the Final Rule [NEED TO 
CONFIRM APPLICATION OF (g) TO VERIFICATION 
OF INDIAN STATUS.] 
 
Preamble: Comments: “One commenter suggested that 
verification of Indian status only be conducted when 
there are inconsistencies that cannot be resolved through 
simple explanation and attestation by the individual…” 
 
Response: “We are maintaining the verification process 
described under §155.350 in this final rule. This 
verification is tied to a full exemption from cost-sharing, 
which could involve a substantial expenditure for the 
Federal government; consequently, we are specifying a 
more stringent process for verification though we note 
that §155.315(h) allows the Exchange flexibility to modify 
this and other verification processes with HHS approval. 
In addition, we note that the documentation process 
described under §155.350(c)(3) is similar to the 
documentation process utilized by the IHS when 
determining eligibility for American Indians/Alaska 
Natives who seek services at IHS facilities.” 

 
3. No change.   

In § 155.305(g)(1)(i)(B) of the Proposed Rule, it indicates 
that an applicant is eligible for cost-sharing reductions if 
the applicant “meets the requirements for advance 
payments of the premium tax credit, as specified in 
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4. Confirm and retain that health services provided by Indian 
Health Care Providers do not constitute government-
sponsored minimum essential coverage. (Proposed Rule 
§§ 155.305(f)) 

5. Exempt AI/ANs from the rule that the option of employer-
sponsored minimum essential coverage will preclude 
eligibility for the premium tax credits. (Proposed Rule §§ 
155.320(b), (e), and155.340) 

6. Exempt AI/AN from the requirement that they enroll in 
employer-sponsored plans if an individual is eligible for 
the IHS or is identified on a data match that shows the 
individual is an active user of an I/T facility, and require no 
additional attestation or verification regarding eligibility for 
employer-sponsored plans. 

 
 
 
 
 
 
 
 
 
 
 

paragraph (f) of this section.” 
 
Preamble: “There is a statutory prohibition on providing 
cost-sharing reductions for any month that is not a month 
for which the enrollee is eligible for premium tax credits.” 
[p.219] 
 

4. Retained. 
Reference was switched from 26 C.F.R. § 1.36B–
2(c)(2)to the applicable section (36B(c)(2)(B) and C) of 
the Internal Revenue Code as the rule has not been 
finalized. 

5. Not accepted (see # 6 below). 
6. Not accepted. 

Preamble: “Comment: One commenter asserted that 
HHS should declare that all employer-sponsored 
insurance offered to American Indians and Alaska 
Natives fails the affordability and minimum value 
standards. The commenter reasoned that information 
regarding affordability and minimum value will be difficult 
for this type of applicant to provide. In addition, the 
commenter stated that if an individual is eligible to 
receive services through the Indian Health Service (IHS), 
including eligibility for services from an IHS facility, or for 
services from a tribe or tribal organization, or Urban 
Indian Organization, the Exchange should not attempt to 
verify an attestation regarding eligibility for qualifying 
coverage in an eligible employer-sponsored plan 
because this population is exempt from the standard to 
maintain minimum essential coverage. Response: While 
we recognize that certain data elements requested from 
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7. Clarify that attestation will suffice for the purposes of the 

various verification requirements related to enrollment in a 
QHP, and allow applicants to include explanations of 
inconsistencies in their attestations (Proposed Rule §§ 
155.315). 
 

8. Clarify the meaning and usage of terms used in the 
verification process, such as “household size” and “family 
size” (Proposed Rule § 155.320). 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

applicants for the purposes of this verification may be 
challenging to obtain, we believe that a wholesale 
exception for American Indians and Alaska Natives is not 
warranted or permissible under the statute, and are not 
providing for such an exception in this final rule.” [FR 
18369] 
 

7. [See §155.315]. 
8. Accepted. 

Preamble: “We also added paragraphs (c)(3)(vii) and 
(c)(3)(viii), which clarify that the terms “household 
income” and “family size” in paragraph (c)(3) mean 
household income as specified in section 36B(d)(2) of 
the Code, and family size as specified in section 
36B(d)(1) of the Code, respectively. [FR 18370] “42 
CFR 435.603(b) and (f) specifies that in certain 
situations, Medicaid and CHIP follow different 
household composition rules from those in section 36B 
of the Code, which then lead to counting income for a 
different group than would be counted for advance 
payments of the premium tax credit and cost-sharing 
reductions. These situations are discussed in detail in 
the preamble associated with 42 CFR 435.603.… Aside 
from the different time standard, in the majority of cases, 
the rules for counting household income and 
household/family size are the same across insurance 
affordability programs.  In addition, we note that 42 CFR 
435.603(i) specifies that in a situation in which an 
applicant is over the income threshold for Medicaid, but 
is under the income threshold for advance payments of 
the premium tax credit, the Medicaid agency will 
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9. Reference the expanded AI/AN-specific MAGI exemptions 

and clarify the usage and scope of the term MAGI for the 
purposes of eligibility data collection (Proposed Rule § 
155.320). 
 
 
 
 
 
 
 
 
 
 
 

determine Medicaid eligibility using section 36B rules, 
which would likely result in Medicaid eligibility in most 
situations… Lastly, we note that throughout subpart D 
[Eligibility Determinations for Exchange Participation 
and Insurance Affordability Programs], we use 
“household size” for purposes of Medicaid and CHIP, in 
order to align with Medicaid and CHIP regulations, and 
“family size” for purposes of advance payments of the 
premium tax credit and cost-sharing reductions, in order 
to align with Treasury regulations. To clarify this, we 
added §155.320(c)(3)(viii), which specifies that for 
purposes of advance payments of the premium tax 
credit and cost-sharing reductions, “family size” means 
family size as defined in section 36B(d)(1) of the Code.”  
[FR 18367] 

 
9. Not included. 

Preamble: “Comment: We received comments related 
to the treatment of American Indian and Alaska Native 
income. Some asked whether current State 
arrangements around the treatment of such income will 
be allowed to stand under the Exchange; others asked 
that the exemption for American Indian and Alaska 
Native income be referenced in the Exchange final rule 
and that materials be available to consumers so they 
can understand the availability of such exemptions. 

 
Response: In §155.320(c)(1)(ii) of the proposed rule, 
we reference 42 CFR 435.603(d) for purposes of 
income eligibility for Medicaid, which incorporates the 
applicable income exemptions for American Indians and 
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10. Broaden the timeframe allowed for reporting changes in 

individual eligibility factors for an Exchange (Proposed 
Rule § 155.330). 

11. Consider the attached presentation on the definition of 
Indian as CMS proceeds to integrate implementation of 
the ACA. 

12. Engage in continued consultation with Tribes on these and 
other matters pertaining to the implementation of the 
Affordable Care Act in order to fully, efficiently and 
effectively carry out the Federal Trust Responsibility. 

 
 
 

Alaska Natives described under 42 CFR 435.603(e)(3). 
This regulatory reference addresses the treatment of 
these exemptions and the future of existing 
arrangements with regard to American Indian and 
Alaska Native income with respect to Medicaid. We note 
that these income exemptions do not apply when 
verifying annual household income for advance 
payments of the premium tax credit and cost-sharing 
reductions, because the Affordable Care Act establishes 
specific definitions of “household income” and “MAGI” to 
use for determining eligibility for these benefits. 
Because of the statutory limits on the definition of 
household income for advance payment of premium tax 
credits and cost-sharing reductions, this final rule 
maintains the proposal to follow the rules described in 
section 36B of the Code.” [FR 18367] 
 

10. Not identified. 
11. See #5 under PRIMARY RECOMMENDATIONS above 

in 7.b. 
12. Not identified specific to this section. 
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7.d. 

 

 
Definition of 
Indian, Submitted 
as Supplement to 
CMS-9989, 9974, 
2349, and IRS 
REG-131491 
 
ACTION: Proposed 
Rule 
 
NOTICE: 
Supplemental 
Response to 
Several Proposed 
Rules 
 
AGENCY: 
HHS/Treasury 

 
CMS-9989-P, 
CMS-9974-P, 
CMS-2349-P, 
and IRS REG-
131491 
 
Issue Date: 
08/12/2011 
 
Due Date: 
10/31/2011 
 
NIHB File Date: 
10/31/2011 
 
Date of 
Subsequent 
Agency Action, 
if any: 
See 7.b. 

 
NIHB / TTAG recommendations – 
1. Most basically, HHS and other Federal agencies 

implementing the ACA should amend the statements in 
proposed rules to make it clear that being Indian is not 
limited to members of Federally-recognized Tribes. 

2. At a minimum, the final regulations should recognize that the 
definitions of “Indian” under the ISDEAA (applicable to 
reduced cost-sharing) and IHCIA (applicable to special 
enrollment periods) are operationally the same. 

3. Third, the exemptions for Indians from individual 
responsibility requirements and related penalties for those 
who are not exempt under IRC § 5000A should be 
operationalized to include all Indians entitled to special 
enrollment benefits and cost sharing protections, which rely 
on the IHCIA and ISDEAA definitions respectively.  

4. Finally, the statutory definitions should be operationalized in 
the final rules so that people not steeped in Indian law can 
easily determine whether an individual is an Indian for the 
purposes of the ACA, preferably and most correctly, as the 
definition is set forth in 42 C.F.R. § 447.50.   

5. In the Medicaid Eligibility proposed rule (CMS-2349-P), CMS 
promulgated Section 447.50 to implement the AI/AN-specific 
Medicaid cost-sharing exemptions in § 5006 of ARRA.  
Section 447.50 is a comprehensive and inclusive definition 
that is consistent with the IHCIA, the ISDEAA and the IRS 
definitions of “Indian” referenced in the ACA.  It is also 
consistent with the Federal trust obligation to provide health 
care to Indians and with the Snyder Act, which provides 
fundamental authorization for Federal health care programs 
to meet the needs of AI/ANs.   

 
The Department of Health and Human Services, Centers for 
Medicare and Medicaid Services (CMS) published in the Federal 
Register on March 27, 2012, a final rule under CMS-9989-F 
[Final Rule].  This Final Rule includes: 
 
 Final rules / regulations on the Establishment of Exchanges 

and Qualified Health Plans (CMS-9989; RRIAR item 7.b) 
 Interim final rules on eight discrete sections of the 

regulations and are seeking public comments by May 11. 
 Final rules / regulations on the Exchange Eligibility 

Determinations (CMS-9974-F; RRIAR item 7.c) 
 

The Final Rule contains two sections: 1) a preamble/discussion 
of the Final Rule (page of the Federal Register identified [when 
final rule published]) and 2) the text of the Final Rule (US code 
citation identified).    
 
For a review of the provisions involving the definition of Indian 
issued in the Final Rule for CMS-9989, see 7.b., item 5 above 
under Primary Recommendations. 
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7.g. 

 

 
Exchange: General 
Guidelines 
 
ACTION: Request 
for Comment 
 
NOTICE: General 
Guidance on 
Federally-Facilitated 
Exchanges 
 
AGENCY: HHS 

 
CMS (no ref. 
number) 
 
Issue Date: 
5/16/2012 
 

Due Date:   
 

NIHB File Date: 
6/18/2012 
 

Date of 
Subsequent 
Agency Action, 
if any: 

 
NIHB recommendations-- 
 
The Federal government has outlined some policies for Federally-
facilitated Exchanges but has not addressed AI/AN protections and 
supports in the law; the Federal government should: 
1. Create a document that acknowledges each of the 

recommendations from Tribes and Tribal organizations 
submitted as a response to NPRMs; 

2. Indicate which of the recommendations from Tribes and Tribal 
organizations the Federal government is willing to implement 
in Federally-facilitated Exchanges; 

3. Use the remaining recommendations as the agenda for 
engaging Tribes and Tribal organizations on a State level to 
discuss the best ways to assure access to care for AI/AN 
through Exchanges and involve Tribes and Tribal 
Organizations in each State in setting agendas that might 
include additional items that arise in the planning process; 

4. If this requires an extensive engagement process with Tribes 
and Tribal organizations, have HHS provide funding (using 
funds that would have otherwise been used for Establishment 
grants for States that have chosen not to apply for, not to 
accept or to turn back their funding for Establishment grants or 
other funds that may be available) to Tribal organizations in 
each State to prepare policy documents, participate in 
planning activities, and organize Tribal consultation agendas 
and meetings in the State; 

5. Have HHS and Treasury designate a person with policy 
authority in each State where there will be a Federally-
facilitated Exchange as a key point of contact for Tribes and 
Tribal organizations and provide this policy person with a list 
of Tribes, elected Tribal Leaders, and their designated 
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technical advisors to contact with information and schedules 
for the development of policies, project deadlines related to 
the development of Exchanges, and meeting schedules; 

6. At minimum, in each State where there will be a Federally-
facilitated Exchange, engage Tribes and Tribal Organizations 
to resolve issues related to the following topics: 
 

a. Network Adequacy--Require all QHPs to offer contracts to 
all I/T/U providers with an Indian Addendum; 

b. Essential Health Benefits--Review the scope and duration 
of services and providers covered and offer pediatric oral 
and vision services in the QHP versus a separate plan. 

c. Eligibility--Identify individuals who are eligible for special 
protections and provisions as AI/AN in the eligibility process 
and at the provider level to assure that deductibles and co-
pays are waived, use existing databases or develop new 
databases to expedite eligibility determinations, and identify 
how additional documentation will be requested and 
reviewed and eligibility determinations will be made when 
individuals are not included in approved data systems; 

d. Enrollment--Ensure that enrollment processes 
accommodate not only special provision for AI/AN in 
Exchanges (monthly enrollment, waiver of cost sharing, 
exclusion of certain sources of income) but also in Medicaid, 
Medicaid Expansion, Child Health Insurance Programs, and 
Basic Health Plans, if there are any in the State; 

e. Enrollment Assistance--Create carve outs for navigator 
contracts for the I/T/Us and other enrollment assistance 
funding, such as Medicaid Administrative Match (MAM); 

f. Tribal Sponsorship--Allow aggregate payment of premiums 
and other policies to encourage Tribal sponsorship of 
individuals to enroll in Exchange plans; 
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g. Outreach and Education--Provide outreach and education 
that is culturally appropriate and assures that AI/AN know 
which QHPs have I/T/U providers in their networks and 
informs them of the special protections and provisions for 
AI/AN; 

h. Call Centers--Decide whether it is most appropriate to have 
an Indian desk to handle questions and resolve problems 
regarding AI/AN and I/T/Us, or whether everyone who works 
at a call center should receive training about Tribes in the 
State, the Indian health care delivery system and special 
provisions in the law, and regulations and systems for AI/AN; 

i. Website--Ensure that the design of the website includes 
information specific to AI/AN and the I/T/U and is easy to 
access by consumers, as well as those assisting with 
enrollment; 

j. Waiver of Penalties for AI/AN Without Insurance--Develop 
the system to assure that individuals are not penalized and 
to communicate who is covered by this provision in the law; 

k. Enforcement of Section 206 of the Indian Health Care 
Improvement Act (IHCIA)--Assure that the I/T/U is paid in a 
sufficient and timely way for services delivered to individuals 
who are enrolled in QHPs if the I/T/U is not a network 
provider; 

l. Reimbursements for Waived Cost Sharing--Establish a 
process to assure that the I/T/U receives payment for the co-
pays and deductibles that are waived for AI/AN; 

m. Referrals through Contract Health Services (CHS)—
Establish rules and processes to assure that AI/AN who are 
enrolled in a QHP and referred through an I/T/U CHS 
program are not charged a co-pay or deductible for services 
they receive outside the I/T/U. 
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8. 

 
Sec. 1115 
Transparency 
 
ACTION: Proposed 
Final Rule 
 
NOTICE: Medicaid 
Program; Review 
and Approval 
Process for Section 
1115  
Demonstrations 
 
AGENCY: CMS, 
HHS 

 
CMS-2325-P 
 
Issue Date: 
9/17/2010 
 
Due Date: 
11/16/2010 
 
NIHB File Date: 
11/15/2010 
 
Date of 
Subsequent  
Agency Action, 
if any: Issued 
Final Rule 
2/27/2012 
 

 
TTAG (and NIHB) recommendations-- 
1. TTAG recommends that the Proposed Rule be amended to 

define the phrase “likely to have a direct effect on Indians, 
Indian Health Programs, or Urban Indian Organizations.”    

2. TTAG recommends that CMS define “Indian Health 
Program” in the Proposed Rule using the definition for Indian 
Health Program found in section 4, paragraph 12 of the 
Indian Health Care Improvement Act (“IHCIA”), as amended.  

3. TTAG recommends that CMS clarify in the Proposed Rule 
that the administrative record maintained by CMS pursuant 
to § 431.416(f) will be publicly accessible, including access 
to the documents through the CMS Web site. 

4. TTAG concurs with the inclusion, and stresses the 
importance of the requirement under the proposed § 
431.408(b)(4), whereby States are to document their 
consultation activities with tribes and “must include issues 
raised and the potential resolution for such issues.” 

5. TTAG strongly supports the CMS proposal under § 431.416 
to publish all comments electronically. 

6. TTAG and CMS both recognize that this Proposed Rule does 
not fully codify the requirements in section 5006(e) of the 
ARRA (which calls for a State to seek advice  from Indian 
health programs and urban Indian organizations concerning 
Medicaid and CHIP policies before submitting a Medicaid or 
CHIP State plan amendment, demonstration request or 
application that would directly affect Indian health programs 
and Indian beneficiaries) and that additional regulatory action 
will be needed to fully codify this provision of the ARRA. 

 

 

 
Final Rule issued 2/27/2012. 
 
Analysis comparing TTAG and NIHB recommendations to 
the Final Rule to be conducted and entered. 
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9. 
 

 
Med/Med Provider 
Screening 
 
Final Rule with 
Comment Period 
 
NOTICE: Medicare, 
Medicaid, and 
CHIP; Additional 
Screening 
Requirements, 
Application Fees, 
Temporary 
Enrollment 
Moratoria, 
Payment 
Suspensions and 
Compliance 
Plans for Providers 
and Suppliers 
 
AGENCY: 
CMS, HHS. 
 

 
CMS–6028-FC 
 
Issue Date: 
9/23/10 
 
Due Date: 
11/16/2010 
 
File Date: 
11/16/2010 
 
Date of 
Subsequent  
Action, if any: 
02/01/2011 
 
Additional: 
3/25/11, NIHB 
provided 
additional 
information 
(examples of 
hardship) to 
John Spiegel, 
Director, 
Medicare 
Program 
Integrity Group 

 
NIHB recommendations-- 

1. Under section 424.514, Imposition of Medicare, Medicaid 
and CHIP Provider Enrollment Fees, we recommend the 
following: 

a. First process applications for a hardship waiver, and 
then if the application is accepted but the waiver is 
denied, then deduct the application fee from future 
payments. 

b. Provide for an exception from the fee for 
governmental providers. (See 3/25/11 NIHB 
analysis on hardship exemptions.) 

c. Clarify if fee applies to I/T/U billing using encounter 
rates and/or FQHC rates (and not fee-for-service 
rates.) 

2. Under section 424.518, we believe that the phrase 
“Indian Health Service facilities” should be deleted in 
favor of the following: “Health programs operated by an 
Indian Health Program (as that term is defined in section 
4(12) of the Indian Health Care Improvement Act) or an 
urban Indian organization (as that term is defined in 
section 4(29) of the Indian Health Care Improvement Act) 
that receives funding from the Indian Health Service 
pursuant to Title V of the Indian Health Care 
Improvement Act.” 

3. To ensure that all I/T/U health programs are treated as 
limited risk,  

a. The exception in (b)(1) and (c)(1) should be 
amended as follows: “The following prospective 
providers and suppliers that are not publicly-traded 

 
On 02/01/2011, CMS published in the Federal Register a 
“Final Rule with Comment”. Comments were solicited on a 
narrow set of issues pertaining to implementation of 
fingerprinting. (Page 238, 284(of 461) begins CMS 
modifications to Rule.) 
 
NIHB recommendations were addressed as follows: 
1. Fees and application 

a.  Added language to clarify that a provider or supplier 
may submit both an application fee and hardship 
exception waiver to avoid delays in the processing 
of the application if the hardship exception is not 
approved at §424.514(a) and (b). 

b. Rejected: “Neither the ACA nor the proposed rule 
provide a blanket exemption from the fee for Federal 
institutional providers.  Accordingly, we are unable 
to grant such an exception.” (p.222) 

c. Fee applies to encounter and FQHC billing (p.237-
238) 

2. Agreed.  See 424.518(a)(viii); p.140; and Table 6: “We 
will revise the language in the final regulation as 
requested by the commenter to ensure that Indian and 
tribal health programs are described accurately and are 
assigned to the limited screening level.”(p.112) 

3. Agreed. See 424.518(a) and (2) above. Removed prior 
(b)(1) and (c)(1) entirely. 
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on the NYSE or NASDAQ or are not carried out in 
or through an Indian Health Service facility:”, or 
alternatively 

b. If the earlier change to (a)(1)(vii) is accepted, the 
language in (b)(1) and (c)(1) should be: “The 
following prospective providers and suppliers that 
are not publicly-traded on the NYSE or NASDAQ or 
part of a program described in (1)(1)(vii):” 

4. The Medicaid screening section 455.450 should be 
amended to require the Indian health programs to be 
designated as being in the limited categorical risk. 

5. We recommend amending section 455.452 to ensure that 
States cannot impose screening requirements on I/T/U 
that are different than those imposed on other provider 
types. 

6. Under section 424.570, Moratoria on Newly Enrolling 
Medicare Providers and Suppliers, and the companion 
section 455.570 for Medicaid, we believe that I/T/U 
providers should be provided with an express exemption 
from moratoria under both rules. 

7. Unless I/T/U health programs are exempt from these 
rules, we believe that  

a. The effective date should be delayed and 

b. Discussions with Tribes held, after which the 
Proposed Rules, with any changes that result from 
the advice and consultation, be published with a 
new comment period. 

 
 
 

 
 
 
 
 

 
 

 
4. Agreed. See 424.518; p. 112 and Table 6. 
5. Not addressed/found. 
6. Rejected: “We are statutorily unable to exempt IHS, 

Tribal, and Urban (I/T/U) Indian health programs from 
these rules or to delay the effective date.”(p.238; and p. 
268) 

7. Rejected broad exemption. 
a. Rejected.  See (6). 
b. Rejected: “[But] we do understand Tribal concerns 

about not having the opportunity to provide advice 
on this regulation.” (p.238) 
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10.b. 

 
ACO Standards - P 
 
ACTION: Proposed 
Final Rule 
 
NOTICE: Medicare 
Program; Medicare 
Shared Saving 
Program: 
Accountable Care 
Organizations 
 
AGENCY: 
CMS,HHS 

 
CMS–1345-PF 
 
Issue Date: 
3/31/2011 
 
Due Date:  
5:00 pm, 
6/6/2011 
 
NIHB File Date: 
6/6/2011 
 
Date of 
Subsequent 
Agency Action, 
if any:  
Issued Final 
Rule 11/2/2011 

 
NIHB recommendations--  
1. Significant additional consultation and input is necessary 

in order for tribal representatives to fully understand the 
proposed requirements and for tribal representatives and 
CMS staff to sufficiently understand the potential impact 
of the Proposed Rules on American Indians and Alaska 
Natives (AI/AN).  
 
 
 

2. The ACO model may be found not to be suitable, and 
there may be a need to pursue alternative approaches 
through the Medicare Innovations Center in order to 
achieve the objectives of the Medicare Shared Savings 
Program.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
In the 11/02/2011 Final Rule-- 
 
1. CMS made no indication of its intent regarding tribal 

consultation in the Final Rule. There have been 
preliminary discussions at NIHB/MMPC and TTAG/ACA 
on the need for a coordinated and focused discussion on 
payment reform generally under Medicare, and the 
Shared Savings Program and ACO’s specifically, with 
possibly inviting Medicare Innovation Center 
representatives to TTAG and as well as using the 
NIHB/MMPC subcommittee as a venue. 

2. Although not specifically mentioning NIHB’s concern, 
CMS acknowledged the general concern regarding 
alternative payment/delivery system models.  The 
preamble states (at 67814 of the Final Rule) that: 
 
Others recommended that CMS should continue to work 
with providers and patients practicing and living in rural 
underserved areas to develop ACO models specifically 
designed to meet the unique healthcare delivery 
challenges facing rural underserved areas. 
 
In response to these concerns, the drafters included the 
following response-- 
 
We appreciate the comments suggesting the 
development of ACO models to address the special 
needs of rural areas and have forwarded them to our 
colleagues in the Innovation Center. We will consider any 
additional demonstrations focused on ACOs as part of 
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3. There is a need to develop models that accommodate the 

extremely underfunded rural and frontier areas found in 
Indian Country.  

4. The proposed criteria pertaining to the management and 
coordination of care may have the effect of largely 
excluding the Indian health system from leading, as well 
as possibly participating in, ACOs.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

the regular process for establishing CMS 
demonstrations. 

3. See #2 above. 
4. The Final Rule addressed concerns over governance 

and legal structure. As summarized in an October 27, 
2011 publication of the Baker Hostetler law firm (“A 
Baker’s Dozen of Key Highlights from the ACO Final 
Rule”), “governance flexibility was a big winner in the 
Final Rule.” The document continued--  
 
While the [Affordable Care Act] requires a mechanism for 
shared governance it does not proscribe how this occurs. 
The proposed rule outlining the initial governance 
requirements contained rigid, and often cumbersome, 
governance structures and were considered governance 
micromanagement by many. CMS recognized this and 
created a much more flexible approach to governance. 
For instance, CMS altered its requirement that each ACO 
participant be a member of the ACO’s governing body 
and that there be proportionate control among 
participants. Instead, CMS acknowledged that the 
governing body provides oversight and strategic direction 
for the ACO, holding management accountable for 
meeting the goals of the ACO and that members of the 
governing body shall have a fiduciary duty to put the 
ACO’s interests before that of any one ACO participant 
or ACO provider / supplier. CMS reiterated its belief that 
the governing body be provider-driven, maintaining the 
requirement that 75 percent control of the ACO’s 
governing body be held by ACO participants… 
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5. The criteria to be established by the Secretary pertaining 

to quality performance standards and the potential 
payment of shared savings may not be sufficiently flexible 
to accommodate the factors in place in AI/AN 
communities. 
 

 
 
 
 
 
 
 
 
 
 
 

In addition, the preamble stated that commenters 
proposed allowing ACOs to include entities organized 
under Federal or tribal law.  CMS agreed, and the 
preamble to the Final Rule states at page 67816--   
 
We agree with commenters that we do not want to 
exclude ACOs that are licensed under Federal or tribal 
law. Accordingly, we are modifying our original proposal 
to clarify that entities organized pursuant to Federal and 
tribal law will also be allowed to participate in the Shared 
Savings Program, as long as the entity is able to meet 
the participation requirements as outlined in this final 
rule. 
 

5. The Final Rule narrows the number of factors considered 
for quality performance standards. The Proposed Rule 
contained 65 different measures across five domains for 
application of quality performance standards. In the Final 
Rule, there are 33 measures grouped into four domains. 
Additional review of the revised quality performance 
standards are needed to determine whether adequate 
flexibility exists within the standards to accommodate the 
factors in place in AI/AN communities. 
 
In preamble to the Final Rule, it was noted that a request 
was made to add “incentives for including health 
programs operated by the Indian Health Service, tribes or 
tribal organizations, and urban Indian organizations” in 
the performance measures.  CMS responded that the 
Final Rule simplifies the factors considered for quality 
performance standards.  In the Final Rule (at page 
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6. There is a need to supplement the I/T/U-provided services 

with additional health care services.  As a result, today 
IHS, Tribes and tribal organizations coordinate health 
care service networks serving American Indians and 
Alaska Natives that encompass providers beyond the 
Indian Health Service, Tribes and tribal organizations, and 
urban Indian providers. 

 
 
 
 
7. Given that federally qualified health centers (FQHCs), as 

indicated in the Proposed Rule, are not able to form 
ACOs but solely to participate in ACOs established by 
others, I/T/U providers that are FQHCs could lose 
substantial autonomy and control over care delivered in a 
culturally competent manner to their American Indian and 
Alaska Native patients. 

 
 
 

67933), it was noted that--   
 
We do not intend to recognize other factors, such as the 
ACO’s other quality improvement activities, the 
composition of the ACO’s participants or the particular 
populations they serve. CMS’ goal is to promote 
complete integration of care and Regulations and align 
incentives whether care is provided under Medicare, 
Medicaid, or both. 
 

6. The combination of a) the modifications to the 
requirements pertaining to governance and legal structure 
(see discussion under #4 above) and b) the changes to the 
Track 1 shared savings model (see discussion under #9 
below), the need and ability to supplement the I/T/U-
provided services with additional (non-I/T/U provided 
services) may be sufficiently accommodated.  For 
example, providers in an ACO are no longer required to be 
members of the governing body of the ACO, and the ACO 
is not “at risk” during the first three years under the Track 1 
option. 

7. In the Final Rule, FQHCs and RHCs will be eligible to form 
an ACO independently or to participate in an ACO formed 
by other eligible entities. (67814)   
 
The rules drafter received many comments requesting an 
expansion of the entities eligible to participate in the 
Shared Savings Program.  The drafters agreed with the 
commenters that including some additional entities could 
significantly increase the opportunity for success.  As such, 
the final rule was revised to allow FQHCs and RHCs to 
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8. There is substantial evidence that progress is being made 

in American Indian and Alaska Native communities across 
the United States in addressing deficiencies. But, historic 
political, social, and economic conditions are continuing to 
affect the health of American Indian and Alaska Native 
people today.  Any changes in CMS policy that results in 
channeling tribal members into other health care delivery 
systems or diminishes the ability of tribes to provide 
health services, could ultimately be detrimental to the 
health of the population. But these improvements are far 
from complete, and there is a substantial risk that both 
these advances and fulfillment of current opportunities 
could be lost if funding or other infrastructure is disrupted. 
 

9. The following data provides a snapshot of the current 
conditions in Indian Country and with American Indians 
and Alaska Natives that generate challenges to greater 
coordination in health care delivery and lower overall 
billings for needed health care services. 

 

 Lack of a concentration of Medicare beneficiaries: Of 
the 169,000 total AI/AN Medicare beneficiaries, 82% 
reside in IHS service areas in one of 35 states; 
AI/AN Medicare beneficiaries comprise only a small 
fraction (0.37%) of the total number of Medicare 
beneficiaries. 

 Greater overall acuity and morbidity of the AI/AN 

form independent ACOs. (Response to comments on pgs. 
67811-13, 67858-61.) 
 

8. The concerns expressed in the NIHB and TTAG 
comments, whereby AI/AN that see I/T/U providers as well 
as other non-I/T/U primary care providers and thereby may 
be assigned to a non-Indian controlled ACO, do not appear 
to be considered and/or addressed in the Final Rule. 

9. Although not identifying the concerns raised as specific to 
American Indian and Alaska Native communities, the Final 
Rule adjusted one option under the ACO shared savings 
model, thereby reducing the risk an Indian-controlled ACO 
may experience if the Indian-controlled ACO actually 
increase its billings over baseline (“benchmark”) billing 
levels. 
 
CMS adjusted Track 1 to provide no downside risk (i.e., no 
repayment to CMS if total billings exceeded the 
“benchmark” level) for three years (rather than two). As 
such, participants in the ACO demonstration will be able to 
continue to bill and receive payment for services as is 
provided under current law for three years without being 
subject to the downside risk of having overall costs/billings 
being higher than the “benchmark”. For the period post the 
initial three years, participants can evaluate whether to 
continue under the program. 
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population, both on and off Medicare. 
 

10. IHS, Tribes and tribal organizations, and urban Indian 
organizations have been working to expand the pool of 
resources available to fund health service delivery for 
AI/AN.  I/T/U providers have been increasingly billing 
Medicare, Medicaid, and more recently private, third party 
insurance to provide reimbursement for health care 
services rendered to their patients.  The vast majority of 
these third party revenues were received from Medicare 
and Medicaid.   By FY 2010, third party revenues were 
estimated to total $829 million.  In fact, by FY 2010, these 
third party revenues comprised nearly 17 percent of all 
IHS funding.  In contrast, tribal health programs comprise 
an infinitesimal share of the total health care providers, 
and billings, under Medicare and Medicaid.  Total third 
party revenues generated by IHS in FY 2010 are 
estimated to total just one-tenth of one percent (0.11%) of 
the annual budget of the Centers for Medicare and 
Medicaid Services.  

11. In contrast to the general population of providers billing 
under Medicare (and Medicaid) today, a significant 
number of IHS providers have not yet reached maturity 
with regard to third party billing. This is the result of-- 
 

 Deficiencies in the billing practices themselves; 
as well as  

 Lack of access to needed health care services, 
particularly specialized tertiary care, by AI/AN. 

 

 
10.  As mentioned in #9 above, CMS adjusted Track 1 of the 

shared savings model to have three years of potential 
shared savings (rather than two) and eliminating any 
shared risk in year three.  As such, participants in the ACO 
demonstration will be able to continue to bill and receive 
payment for services as is provided under current law for 
three years without being subject to the risk of having to 
repay any amounts if the overall costs/billings are higher 
than the “benchmark” level. For the period post the initial 
three years, participants can evaluate whether to continue 
under the program.  
 
 
 
 

 
 
11. With the change to the Track 1 option, CMS stressed that 

ACO participants would be protected against the need to 
refund billed amounts. In the initial three years, AI/AN 
communities could continue to improve their baseline 
billing levels as there is not a limit on total billings. CMS 
commented--   
 
ACO participants will continue to receive FFS payments for 
all services furnished to assigned beneficiaries. It is only 
shared savings payments (and shared losses in the two-
sided model) that will be contingent upon ACO 
performance. As a result, we believe that we will continue 
to bear the insurance risk associated with the care 
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12. It would be detrimental to the interests of American 

Indians and Alaska Natives if consideration was not given 
to the deficiencies in the baseline funding and expenditure 
levels of at least the Indian health system when 
fashioning a workable payment incentive program. 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

furnished to Medicare beneficiaries… 
 

12. CMS received several comments that questioned the 
methods under consideration for establishing the 
benchmark against which savings will be measured. In the 
preamble to the Final Rule, the concerns raised by NIHB 
and others over insufficient baseline, or “benchmark”, 
spending levels for certain populations was discussed. The 
Final Rule states (at page 67912) that a majority of 
commenters--   
 
…Expressed concern with our proposal to establish the 
benchmark based on ACOs’ historical per capita 
expenditures, regardless of whether Option 1 or Option 2 
was implemented. In most cases, commenters expressed 
concern that the proposed benchmarking methodology 
would disadvantage efficient providers or those in low-
spending areas and reward poor performers in high cost 
areas. Thus, commenters suggested that efficient 
organizations may be less willing to participate in the 
program because they have already invested in the 
systems and infrastructure to produce high quality, low 
cost care, and will have difficulty achieving additional 
efficiencies, and hence savings, given the proposed 
benchmark methodology. In particular, some commenters 
suggested the proposed policy would deter participation by 
rural providers, asserting they already operate at or near 
the lowest cost possible. Another commenter suggested 
that providers operating in the Indian Health System may 
have difficulty reaching savings requirements and other 
benchmarks because of the current funding and delivery 
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13. We believe that ACO-like organizations are going to be 

the dominant form of payment for both Medicare and 
Medicaid in the future, and it is important to lay the 
groundwork now to assure that the I/T/U can benefit from 
ACOs and not be hurt by them. I/T/Us need more 

system structure. One commenter suggested that further 
cost control in already efficient areas may lead to 
undesirable results, including, for example, limited ACO 
interest in participation or reduced beneficiary access to 
needed care. 
 
CMS acknowledged that commenters were concerned 
that, in certain cases, savings (reductions in billings) could 
only be generated by negatively impact care. Despite this 
acknowledgement, CMS failed to adopt a benchmark 
method that would take into consideration current 
underutilization of health care services. 
 
Ultimately, CMS limited the changes to its proposed 
shared savings payment models, stating (at page 67913)-- 
 
We understand concerns raised by commenters on basing 
benchmarks on ACO’s historical per capita expenditures. 
Section 1899(d)(1)(B)(ii) of the Act is clear, however, that 
‘‘The Secretary shall estimate a benchmark for each 
agreement period for each ACO using the most recent 
available 3 years of per beneficiary expenditures for parts 
A and B services for Medicare fee-for-service beneficiaries 
assigned to the ACO.” Thus, consistent with statute, we 
plan to make final our proposal to establish ACO 
benchmarks using the most recent available 3 years of 
per-beneficiary expenditures for parts A and B services for 
Medicare fee-for-service beneficiaries assigned to the 
ACO. 

13.  No specific mention was made in the Final Rule of NIHB’s 
and TTAG’s request for further engagement on the best 
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information to be able to conceptualize how health care 
for AI/AN could be affected by ACOs. We need to work 
with CMS – and CMS to engage in proactive outreach to 
I/T/U – to have a better understanding on both sides 
about how to proceed. 

14. Under the Tribal Consultation Policy of HHS, “It is HHS 
policy that consultation with Indian Tribes will occur to the 
extent practicable and permitted by law before any action 
is taken that will significantly affect Indian Tribes.”  Even if 
it were not required by law, ongoing and extensive 
consultation with Tribes and tribal representatives is 
warranted in this instance (i.e., the implementation of 
Accountable Care Organizations) in order to develop 
sound policy. 
 
The issues presented in the Proposed Rule, and in 
related Shared Savings Program initiatives and other 
Medicare payment reform initiatives, are tremendously 
complex and inter-woven.  For those serving American 
Indians and Alaska Natives, this is compounded by the 
fact that the Indian health system has numerous unique 
aspects, has been and continues to be chronically 
underfunded when compared to benchmark spending for 
other populations, is challenged by communities with 
levels of patient acuity that are some of the highest in the 
country, and the remoteness of many communities makes 
it difficult to serve them even when not engaged in major 
system changes. 
 
Given this range of considerations, NIHB urges CMS to 
immediately engage in a meaningful and structured tribal 

ways to apply the Shared Savings Program concepts to 
Indian country. See #1 above. 

 
 
 
 
 
14. There have been preliminary discussions at NIHB/MMPC 

and TTAG/ACA on the need for a coordinated and focused 
discussion on payment reform under Medicare, possibly 
inviting Medicare Innovation Center representatives to 
TTAG and using the NIHB/MMPC subcommittee as a 
venue.  
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consultation process to gain a better understanding in 
Indian Country of how the implementation of the 
Proposed Rule may impact the ability of tribal 
organizations to serve their American Indian and Alaska 
Native patients. 

15. Section 514 of the Indian Health Care Improvement Act 
requires HHS to confer with Urban Indian Health 
Programs receiving funding under Title V of the Indian 
Health Care Improvement Act (IHCIA), and NIHB urges 
CMS to confer with the National Council of Urban Indian 
Health and its 36 member organizations. 

 
Additional recommendations were submitted by the Alaska 
Native Tribal Health Consortium. 
 
 

 
 
 
 
 
 
 
 
 
15. No specific mention was made of the need to confer with 

the National Council of Urban Indian Health.   

     

 
11.a. 

 
Medicare PDP 
Requirements 
 
ACTION: Final 
Rule (comments 
filed in response to 
Proposed Rule) 
 
NOTICE: Medicare 
Program; Proposed 
Changes to the 
Medicare 
Advantage and  

 
CMS-4144-F 
 
Issue Date: 
11/22/2010 
 
Due Date: 
1/11/2011 
(changed from 
1/22/2011) 
 
File Date: 
1/11/2011 
 

 
NIHB and TTAG recommendations-- 
1. Until an assessment is conducted of the potential impact 

on I/T/U pharmacies and the patients they serve in tribal 
long term care (LTC) facilities, I/T/U pharmacies should 
be exempted from the 7-day-or-less dispensing limitation. 

2. In order to gather the information necessary to assess the 
potential impact on I/T/U pharmacies that serve tribal LTC 
facilities, the Agency should solicit information from tribal 
LTC facilities. (Suggested areas of inquiry are listed in the 
NIHB comments letter.) 

3. NIHB recommends that the Agency consider excluding 
any brand-name insulin products administered by 
injection from the 7-day-or-less dispensing requirement. 

 
In the 4/15/2011 Final Rule-- 
1. Accepted. Granted waiver to I/T/U from dispensing 

limitation. 
2. Accepted (in effect.) Not needed due to granting waiver 

to I/T/U from dispensing limitation. 
3. Accepted (in effect.) Waiver granted to I/T/U inclusive of 

brand name insulin drugs. 
4. Accepted (in effect.) Not needed due to granting waiver 

to I/T/U from dispensing limitation. 
5. Response not found in Final Rule. 
6. Accepted. 
7. Response not found in Final Rule. 
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the Medicare 
Prescription Drug 
Benefit Programs 
for Contract Year 
2012 and Other 
Proposed Changes 
 
AGENCY: CMS, 
HHS 

Date of 
Subsequent 
Agency Action, 
if any: 
Issued Final 
Rule 4/15/2011 
 
Evaluation of 
Final Rule: 
 

PtD regsRept TTAG 
MMPC.pdf  

4. Prior to proposing to extend the 7-day-or-less dispensing 
limitation to generic products for patients in LTC facilities, 
assess the potential impact of extending the more limited 
dispensing quantity to generic drugs supplied by I/T/U 
pharmacies. 

5. Clarify whether the “return and report unused drugs” 
directive applies only to a pharmacy that is part of a LTC 
facility or whether it also applies to an off-location 
pharmacy that serves a LTC facility. 

6. Correct technical drafting errors in §423.100 pertaining to 
definition of “incurred costs” and in §423.464 pertaining to 
the out-of-pocket rule. 

7. Under the “coordination of benefits” section (§423.464), 
add the following: 
“and (ii) programs operated by the Indian Health 
Service, an Indian tribe or tribal organization, or an 
urban Indian organization, all of which are defined in 
section 4 of the Indian Health Care Improvement Act.” 

 
in order to incorporate Section 2901(b) of the ACA to 
indicate that Medicare Part D, and the plans offered 
under Part D, are primary payers to I/T/U programs.  

 
8. Assess whether continued inclusion of the Indian Health 

Service under the definition of “other prescription drug 
coverage” in §423.464(f)(1)(v) is warranted, given the 
potential confusion that may result in light of the new 
payer of last resort provision (Section 2901(b)) of the 
ACA. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
8. Response not found in Final Rule. 
 
See memorandum by Carol Barbero on evaluation of Final 
Rule for additional information. 
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11.e. 

 
Medicare 
Advantage Quality 
Bonus Payment 
Demonstration  
 
ACTION: Request 
for Comment  
 
NOTICE: Medicare 
Advantage Quality 
Bonus Payment 
Demonstration 
 
AGENCY: CMS 

 
CMS-10445 
 
Issue Date: 
9/17/2012  
 
Due Date: 
11/16/2012 
 
NIHB File Date: 
11/16/2012 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 

NIHB/TTAG recommendations-- 
 
1. The proposed survey seeks information (in questions A2. 

and A2a.) on whether the MAOs focus quality 
improvement efforts on particular beneficiary populations; 
to ensure that the needs of AI/ANs are met, CMS should 
add the following two options in question A2a.: 

 
_________ American Indian or Alaska Native  
_________ Persons with English as a second language  

 
2. The proposed survey does not include a question or 

provide an opportunity for survey respondents to include 
information on efforts to match particular beneficiary 
populations with particular providers that may be most 
responsive to these beneficiaries’ needs; to address this 
issue, CMS should re-label A3 as A4, adjust all 
subsequent numbering, and insert the following new 
questions as “A3.” and “A3a.”:  

 
A3. Have you worked to contract with providers that have 
cultural and linguistic competencies for the particular 
beneficiary populations you are targeting?  
_____ Yes ______ No  
 
A3a. If yes, which ones?  
_______ Federally-Qualified Health Centers  
_______ Indian Health Services or other Indian health 
care providers  
_______ Other: ______________________________ 

 
No subsequent Agency action taken (as of 12/31/2012). 
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12.b. 

 
Co-Op Plans (Sec. 
1322 of ACA) 
 
ACTION:  
Proposed Final 
Rule 
 
NOTICE:  
Establishment of 
Consumer Operated 
and Oriented Plan 
(CO-OP) Program 
 
AGENCY: OCIIO, 
HHS 
 

 
OCIIO-9983-P 
F 
 
Issue Date:  
07/20/2011 
 
Due Date:  
5:00pm, 
9/16/2011, 
 
NIHB File Date: 
9/16/2011 
 
Date of 
Subsequent 
Agency Action, 
if any:   
Issued Final 
Rule 
12/13/2011 

 
NIHB recommendations -- 
1. NIHB recommends that the Proposed Rule be modified to 

indicate that, in order to achieve the goal of expanding 
the number of health plans available in regions of the 
country comprised largely of Indian reservations and 
other tribally-controlled land, priority also will be given to 
funding at least one, and preferably more than one, CO-
OP health plan sponsored by an Indian Tribe, tribal 
organization, or an Indian Controlled Managed Care 
Entity under section 5006(d)(1) of the American Recovery 
and Reinvestment Act.  

2. CMS should give favorable consideration to the potential 
need of tribally-sponsored CO-OP health plans to limit the 
service area of the plan to primarily encompass Indian 
reservations and other tribally-controlled lands, and areas 
adjacent to these Indian reservations and other tribally-
controlled lands. 

 
 
 
 
 
 
 
 
 
 
 
 
 

In the 12/13/2011 Final Rule – 
1. Comment noted, but not accepted. Priority for CO-OP 

plans limited to “ensure that there is sufficient funding to 
establish at least one CO–OP in each State and to give 
priority to organizations that can offer these CO–OP 
qualified health plans on a Statewide basis, provide 
integrated care, and have significant private support.” 
(Federal Register, p. 77393) 

2. Comment noted, but not accepted.  “Loan recipients are 
not required to offer coverage statewide… However, 
applicants should define a potential service area in 
conjunction with the State insurance department, as they 
must comply with all applicable State laws… [A]s 
indicated in the FOA [Funding Opportunity 
Announcement], applicants will be awarded points 
toward their application review based on their ability to 
operate statewide over time.”   (Federal Register p. 
77408)  
The preamble to the Final Rule commented on a 
recommendation that “CO-OP enrollment eligibility 
criteria allow for a CO-OP to focus on a defined subset of 
the population.” The preamble noted that “a loan 
recipient must comply with all standards required… 
[including] the market reforms required by part A of the 
title XXVII of the PHSA. These standards include the 
requirement that qualified health plans abide by 
guaranteed issue… Therefore, loan recipients cannot 
offer qualified health plans to only a defined subset of 
enrollees in their target area.” (Fed. Reg., p. 77403) 

3. Not addressed directly.  General flexibility in administering 
the CO-OP Program, as recommended by the Advisory 
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3. NIHB strongly encourage CMS to heed the advice of the 

CO-OP Advisory Board and, accordingly, recommends 
the inclusion of a new paragraph (e) at the end of § 
156.515, that reads: 
 
(e) Application of requirements to tribally-sponsored 
health plans. To the extent necessary to facilitate the 
sponsorship of a CO-OP health plan by Indian Tribes, 
tribal organizations, or an Indian Controlled Managed 
Care Entity under section 5006(d)(1) of the American 
Recovery and Reinvestment Act, maximum flexibility 
within the boundaries set by statute will be provided in the 
consideration and application of this regulation and other 
applicable laws and regulations. 
 

4. NIHB recommends, though, that “market competition” be 
added to the list of considerations for adjusting loan 
terms.  

5. NIHB recommends that CMS allow for reductions to the 
benchmark rate where doing so will increase the likely 
entry and potential success of a CO-OP plan in markets 
where there is inadequate market competition among the 
health plans that are offered, or are likely to be offered, 
through an Exchange.  

6. NIHB concurs with the provision under § 156.520 that 
the Federal government “deem” CO-OP plans eligible for 
Exchange participation.   

 
 

Board, was agreed to.   
4. Accepted.  “One commenter recommended that we add 

‘‘market competition’’ to the list of considerations for 
modifying loan terms. The commenter stated that 
terminating a functioning CO–OP due to loan repayment 
issues could significantly reduce competition and harm the 
enrollees in areas with few active health plans.  Response: 
We have added ’market stability’ as a consideration for 
executing a loan.”  (Federal Register p. 77405) 

5. Accepted.  “In the FOA, we specified that the interest rate 
for Startup loans is the average interest rate on marketable 
Treasury securities of similar maturity minus one 
percentage point and the interest rate cannot be less than 
zero percent. In addition, we specified that the interest rate 
for Solvency loans is the average interest rate on 
marketable Treasury securities of similar maturity minus 
two percentage points and the interest rate cannot be less 
than zero percent. (Fed.Reg. p. 77405) In addition, the 
Final Rule stated – “We will work with each loan recipient 
to structure their Solvency Loans in a manner that will 
contribute towards meeting State reserve and solvency 
requirements consistent with State insurance regulation.” 
(Fed. Reg. p. 77403) 

6. Comment noted, and provision retained. “Sec. 156.520(e) 
of the proposed rule codified the ‘‘deeming’’ provisions of 
§301(a)(2) of the ACA. A loan recipient that is deemed 
certified to participate in the Exchanges would be exempt 
from the certification procedures for each applicable 
Exchange. To be deemed certified to participate in an 
Exchange, we proposed that a loan recipient must be in 
compliance with the terms of the CO–OP program, the 



TABLE C: NIHB RECOMMENDATIONS AND  

EVALUATION OF AGENCY’S SUBSEQUENT ACTIONS 

UPDATED THROUGH 12/31/2012 

National Indian Health Board, Regulation Review and Impact Analysis Report Page 96 of 162   12/31/2012 

RRIAR 
Ref. # 

Short 
Title/Current 

Status of 
Regulation/ 
Title/Agency 

File Code & 
Dates 

Summary of NIHB and/or TTAG Recommendations 
Evaluation of Subsequent Rule Issued/ 

Action Taken by Agency 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
7. We recommend clarifying the Proposed Rule to indicate 

that “following the life of a loan” (in § 156.520, paragraph 
(e) of the Proposed Rule) means that the ten year 
maximum deeming period is calculated beginning from 
the date the loan is repaid by the loan recipient, not from 
the initial date the loan is made to a CO-OP loan 
recipient. 

 
8. NIHB also recommends exempting deemed CO-OP 

qualified health plans sponsored by an Indian Tribe, 
tribal organization or an Indian Controlled Managed Care 
Entity from the time limitations in the proposed rule.  
NIHB suggests that once deemed by CMS, these plans 
keep their deemed status unless or until affirmatively 
revoked. 

 

Federal standards for CO–OP qualified health plans set 
forth pursuant to §1311(c) of the ACA, and State standards 
that are applicable to all insurers. CMS or an entity 
designated by CMS will make a determination regarding 
whether or not a loan recipient meets these standards 
based on evidence provided by the loan recipient…. to 
ensure CO–OPs are not held to standards that it is not 
possible for them to meet as CO–OPs, we have revised 
the final rule to clarify that to be deemed as certified, loan 
recipients must meet all State-specific standards 
established by an Exchange except for those State-specific 
standards that operate to exclude loan recipients due to 
being new issuers or based on other characteristics that 
are inherent in the design of a CO–OP.” (Fed.Reg. p. 
77406) 

7. Comment noted, and accepted.  “Based on comments 
received, we are revising the final rule to implement a 
recertification process for all loan recipients including CO–
OPs sponsored by an Indian tribe, tribal organization, or an 
Indian-controlled Managed Care Entity. Loan recipients will 
be deemed as certified to participate in the Exchanges for 
two years and may apply to CMS for ’deeming’ 
recertification every two years for up to a total of 10 years 
following the date their loans have been fully repaid. To be 
deemed as certified or recertified to participate in the 
Exchanges, a loan recipient must provide evidence to CMS 
(or an entity designated by CMS) that it complies with the 
applicable Federal and State standards for qualified health 
plans.” (Fed. Reg. p. 77406-7) 

8. Comment noted, but not accepted. (See #7.)   
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13. 

 
Provider 
Complaint Filing 
 
ACTION: Proposed 
Rule 
 
NOTICE: Medicare 
& Medicaid 
Providers & 
Suppliers to make 
available to 
beneficiaries of the 
right to file written 
complaint with QIO. 
 
AGENCY: CMS 

 
CMS-3225-P 
 
RIN 0938-
AP94 
 
Issue Date: 
2/2/2011 
 
Due Date: 
4/4/11 
 
NIHB File Date: 
4/4/2011 
 
Date of 
Subsequent 
Agency Action, 
if any: 

 
NIHB recommendations--  
1. Accommodation should be made for providing notice at 

any time during the course of providing services in 
emergency departments or even subsequent to the 
service to assure that the emergency department care is 
not impeded by additional notice requirements. 

2. We suggest adding the following amendment to proposed 
section 42 C.F.R. § 482.13(a)(1)(ii), pertaining to 
outpatient services: “A hospital must provide an 
equivalent notice to Medicare beneficiaries who receive 
outpatient services within seven calendar days of the time 
of the outpatient service.” 

3. A similar recommendation to (2) above was made with 
regard to Critical Access Hospitals. 

4. Posting notices prominently and making copies available 
upon request, can be equally effective and 
administratively much less burdensome than providing 
copies to patients, and recommend that this option be 
considered. 

5. ITU providers should be categorically exempt, as are 
ACS, LTCFs and HHAs, from this notice requirement as 
well. 

6. We propose that CMS acknowledge the option for Tribes 
request that a survey be conducted by a federal surveyor 
by adding the following to each regulatory section 
codifying the proposed rule:[specific class of Medicare 
provider] operated by an Indian Health Program (as that 
term is defined in section 4(12) of the Indian Health Care 
Improvement Act) or an urban Indian organization (as that 
term is defined in section 4(29) of the Indian Health Care 

 
No subsequent Agency action taken (as of 11/30/2012). 
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Improvement Act) that receives funding from the Indian 
Health Service pursuant to Title V of the Indian Health 
Care Improvement Act may also fulfill the requirements of 
[section numbers codifying the proposed rule] by 
providing beneficiaries with the mailing address, electronic 
mail address, and telephone number of the Federal 
survey agency to report complaints. 

     

 
14. 

 
Sec. 1332 State 
Waivers 
 
Proposed Final 
Rule 
 
NOTICE: 
Application, Review, 
and Reporting 
Process for Waivers 
for State Innovation 
 
AGENCY: 
CMS/Treasury 

 
CMS-9987-PF 
 
RIN 0938-
AQ75 
 
Issue Date: 
03/14/2011 
 
Due Date: 
05/13/2011 
 
NIHB File Date: 
5/13/2011 
 
Date of 
Subsequent 
Agency Action, 
if any:  
Final Rule 
issued 
2/27/2012 

NIHB and TTAG recommendations--  
1. To ensure American Indians and Alaska Natives are not 

worse off under a State waiver, representations made by 
a State and determinations made by the Secretaries 
pertaining to a State satisfying the requirements for 
granting waivers under sections 1332(b)(1)(A), (B), and 
(C) of the ACA need to consider the specific impact on 
American Indians and Alaska Natives and not limit the 
representations to the population as a whole. 
 
In section §155.1308(a)(2)(iv)(D)(4) of the Proposed Rule 
regarding “additional information”: 
 

 Add the following after paragraph (ii): (iii) A 
explanation of how the waiver will meet the 
requirements of sections 1332(b)(1)(A), (B) and 
(C) of the Affordable Care Act as they pertain to 
American Indian and Alaska Native residents of 
the State. 

 Adjust the numbering of subsequent paragraphs 
under §155.1308(a)(2)(iv)(D)(4). 

 
2. NIHB strongly supports § 33.112 of the Proposed Rule 

 
Analysis comparing TTAG and NIHB recommendations to 
the Final Rule to be conducted and entered. 
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that highlights the requirement for States to undertake a 
process for meaningful consultation with Tribes but 
recommends that States be encouraged, in developing a 
waiver application under the Proposed Rule for ACA 
section 1332, to review and adapt procedures already 
established to satisfy tribal consultation requirements 
under a State’s Medicaid program. 
 
In § 33.112 of the Proposed Rule, add the following 
underlined sentences to paragraph (a)(2): 

 (2) Such public notice and comment 
period shall include, for a State with 
one or more federally-recognized 
Indian tribes within its borders, a 
separate process for meaningful 
consultation with such tribes. The 
State shall provide documentation that 
it (1) established a process of 
consultation with such tribe(s) 
regarding the development of the 
waiver application; (2) implemented 
that process; and (3) gives assurances 
that it will continue to conduct and 
document such tribal consultations for 
waiver-related matters. States are 
encouraged to review and adapt 
procedures established to meet the 
requirements for tribal consultation 
under the State Medicaid program. 
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16.a. 

 
New Medicaid 
Community First 
Choice Option 
 
Proposed Final  
Rule 
 
NOTICE: 
Community First 
Choice Option 
 
AGENCY: CMS 
 
 

 
CMS-2337-PF 
 
RIN 0938-
AQ35 
 
Issue Date: 
2/25/2011 
 
Due Date: 
4/26/2011 
 
NIHB File Date: 
4/26/2011 
 
Date of 
Subsequent 
Agency Action, 
if any: 
Issued Final 
Rule 5/7/2012 
 

 
NIHB recommendations--  
1. We recommend that the Proposed Rule affirmatively 

state that the Proposed Rule does not exclude from 
home and community-based settings those culturally 
appropriate settings in/near Indian communities, 
including assisted living settings for persons of 
retirement age, without regard to disability, where the 
individual to be served is an Indian or resides in/near an 
Indian community where group living arrangements are 
culturally acceptable. 

2. We recommend that the Proposed Rule expressly state 
that Social Security Act section 1915(k)(3) [as added by 
ACA §2401], pertaining to a State’s collaboration with a 
Development and Implementation Council, does not 
negate the State's responsibility to solicit advice from 
Indian health programs and urban Indian organizations 
as required by section 5006(e) of the American 
Recovery and Reinvestment Act of 2009, Public Law 
111-5 (ARRA). 

3. We recommend that the Proposed Rule include a direct 
reference to a State's obligation, in establishing 
processes for public notice and input, to comply with 
ARRA Section 5006(e) prior to submission of a State 
plan amendment or other action under ACA section 2401 
that would have a direct effect on Indians or Indian 
health providers or urban Indian organizations 
 
 
 

 
Analysis comparing NIHB recommendations to the Final 
Rule to be completed and entered. 
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17. 

 
Assuring Access 
to Covered 
Services  
 
ACTION: Proposed 
Rule 
 
NOTICE: Medicaid 
Program; Methods 
for Assuring Access 
to Covered 
Medicaid Services 
 
AGENCY: CMS 
 

 
CMS-5507-NC 
 
Issue Date: 
5/6/2011 
 
Due Date: 
7/5/2011 
 
NIHB File Date: 
7/5/2011 (filed 
by ANHTC) 
 
Date of 
Subsequent 
Agency Action, 
if any:   
 

 
NIHB recommendations--  
1. Following the comment period, presentations by CMS 

should be made to TTAG so that it can provide its 
recommendations about assuring that the final rule 
guarantees adequate access for AI/ANs and payment to 
their Indian health providers. 

2. Add consideration to culturally competent care to the list of 
items when conducting an access determination by adding 
the following to § 447.203(b)(1)(ii) The availability of care 
and providers [“, including Indian health programs or urban 
Indian organizations in States in which there are one or 
more Indian tribes or urban centers, as those terms are 
defined in section 4 of the IHCIA.” 

3. To ensure that states provide a truly representative cross-
section of their Medicaid access data, we recommend 
amendments to the proposed § 447.203(b)(3)(i) that would 
average annual data, when available, over a three year 
period. [regulatory language provided in recommendation] 

4. We recommend that CMS consider providing additional 
guidance for instances where the current level of access 
may not be an adequate benchmark for measuring the 
impact of a proposed state action and give consideration to 
how geographic boundaries are set for Medicaid-dominant 
areas so as not to define adequate access as the access 
level in a Medicaid dominant area. 

5. Amend § 447.203(b)(4) to add “and tribes, tribal 
organizations, and Indian health providers” as additional 
examples of mechanisms for ongoing input. 

6. We believe that CMS’s current practice of requiring public 
notice for virtually any change in payment rates is the 

 
No subsequent Agency action taken (as of 11/30/2012). 
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correct approach, and we urge CMS to explicitly affirm its 
current policy of requiring public notice for any change in 
payment methods and standards, and do so by deleting 
the modifier “significant” from §447.205(a). 

7. We recommend that CMS consider amending 42 C.F.R. 
§447.205(b) to require notice if changes proposed to 
conform to Medicare methods or levels of reimbursement 
would result in “new conditions of participation or lower 
reimbursement.” 

8. Under §447.205(d), require states to give notice of the 
possible change to using electronic publication of notices in 
lieu of print media and allow for public comment on the 
impact of doing so; as well as require states to 
demonstrate that there is adequate internet availability in 
the state. 

9. We recommend adding a new section 42 C.F.R. 
§447.205(f) that requires, in states that tribes and tribal 
health programs provide health services, “the state shall 
not publish any proposed statewide methods and 
standards for setting payment rates until such time as it 
has engaged in meaningful consultation with tribes, tribal 
organizations, and urban Indian organizations, as required 
by section 1902(a)(73) of the Social Security Act (codified 
as amended at 42 U.S.C. §1396a(a)(73).” 
 

 
 
 
 

 
     



TABLE C: NIHB RECOMMENDATIONS AND  

EVALUATION OF AGENCY’S SUBSEQUENT ACTIONS 

UPDATED THROUGH 12/31/2012 

National Indian Health Board, Regulation Review and Impact Analysis Report Page 103 of 162   12/31/2012 

RRIAR 
Ref. # 

Short 
Title/Current 

Status of 
Regulation/ 
Title/Agency 

File Code & 
Dates 

Summary of NIHB and/or TTAG Recommendations 
Evaluation of Subsequent Rule Issued/ 

Action Taken by Agency 

 
24. 

 
Transportation 
Barriers Study 
under Medicare for 
AI/AN 
 
ACTION: New 
Information 
Collection Request 
 
NOTICE: Analysis 
of Transportation 
Barriers to 
Utilization of 
Medicare Services 
by American Indian 
and Alaska Native 
Medicare 
Beneficiaries 
 
AGENCY: CMS 
 

 
CMS-10399 
 
Issue Date: 
7/1/2011 
 
Due Date: 
8/30/2011 
 
NIHB File Date: 
8/30/2011 
 
Date of 
Subsequent 
Agency Action, 
if any: 
Notice issued 
12/14/2011; 
Notice issued 
4/18/2012 

 
NIHB recommendations-- 
1. To ensure that the research proceeds in a way that is 

both culturally appropriate and respectful of tribal 
sovereignty, researchers should continue to consult with 
the existing Tribal Technical Advisory Group (TTAG) to 
the Centers for Medicare and Medicaid Services (CMS). .  
In addition, the Medicare, Medicaid and Health Reform 
Policy Committee (MMPC) of the NIHB is also available to 
provide guidance and input on the study. 

2. NIHB encourages the researchers to include in the study 
specific topics that have been proposed as possible 
solutions to the problem of transportation in AI/AN 
communities. 
 

 Many in the AI/AN community have suggested that 
expanded tele-health access and improved 
reimbursement for tele-health services would 
improve care for those patients lacking regular, 
reliable, and affordable transportation.  Having more 
data on how these services could meet community 
needs and address a current problem would be very 
useful in advocacy and planning. 

 Similarly, many in the AI/AN community have 
proposed prioritizing reimbursement for Community 
Health Representative programs (CHR) providing 
ground transportation, as a means to tackle 
transportation challenges where distance and 
conditions prevent people from accessing needed 
health care.  

 
Notices were issued 12/14/2011 and 4/18/2012; no 
subsequent Agency action taken (as of 11/30/2012). 
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 Another example along the same line calls for 
Medicare to reimburse “CHAP” services, which 
would reduce the need for transportation to other 
settings. 
 

3. NIHB encourages the researches to share the findings 
from the study with AI/AN. 

4. Tribes and communities grant access with the expectation 
that researchers will guard sensitive and confidential 
information, both on an individual level and on a Tribal 
level.  NIHB urges the research project designers take 
into consideration the special sensitivities involved in a 
study focused wholly on AI/AN communities.   

     

 
27.a. 

 

 
Risk Adjustment 
Standards in ACA 
 
ACTION: Proposed 
Final Rule 
 
NOTICE: ACA; 
Standards Related 
to Reinsurance, 
Risk Corridors and 
Risk Adjustment 
 
AGENCY: HHS 

CMS- 9975-PF 
 

Issue Date: 
7/15/2011 
 

Due Date: 
10/31/2011 
(postponed) 
 
NIHB File Date: 
9/27/2011 
 

Date of 
Subsequent 
Agency Action, 
if any: 
Issued Final 
Rule 3/23/2012 

 
NIHB recommendations-- 
1. We propose modifications to the Proposed Rule that will 

ensure that the ACA meets the needs of American Indians 
and Alaska Natives (AI/AN) and fulfills the federal 
government’s special trust obligations to Tribes. 

2. NIHB concurs with the selection of the “percent of premium” 
approach for the Risk Corridor program.  This approach will 
more likely generate revenues in each State commensurate 
with the costs and needs in a particular State. The alternative 
approach could result in excessive revenues being 
generated in some States and inadequate revenues being 
generated in other, likely higher cost States. 

 
 
 
 
 

 
In the 3/23/2012 Final Rule-- 
1. In preamble to Final Rule, FR indicated that there was 

consultation with tribal representatives.  No Indian-specific 
provisions included/added to Final Rule.  [FR p. 17221] 

2. Rejected. 
“Comment: Many commenters supported the proposed 
percent of premium method, arguing that a percent of 
premium method better allocates contributions to States 
with higher premium and healthcare costs. A few 
commenters opposed use of a percent of premium method 
due to its complexity and a concern that it could adversely 
impact the market. 
 
Response: HHS has considered the advantages and 
disadvantages of both methods, along with the overarching 
goals for the transitional reinsurance program, which are to 
(1) Stabilize premiums by offering protection to health 
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3. In the calculation of reinsurance payments, NIHB concurs 

with the method selected in the Proposed Rule which would 
use the funds in the reinsurance pool for “payments for costs 
incurred above an attachment point in order to guard against 
under serving hard-to-reach high-cost populations in the 
initial years. By tying payment to actual treatment of the 
condition, this reinsurance method creates an incentive for 
plans to provide needed treatments.   

insurance issuers against medical cost overruns for high-
cost enrollees in the individual market; (2) provide early and 
prompt payment of reinsurance funds during the benefit 
year; (3) minimize administrative burden; and (4) allow 
contributions collected by or on behalf of a State to remain 
in that State. Given these goals and the time-limited nature 
of the program, we believe that the per capita approach will 
be less complex to administer, particularly with regard to the 
self-insured market. Further, the per capita approach will 
better enable us to maintain the goals of the reinsurance 
program by providing issuers with a more straightforward 
approach in making contributions to the reinsurance 
program with minimal administrative burden.  
 
A State would still be allowed to collect additional 
contributions towards reinsurance payment. While several 
commenters expressed support for our original proposal of 
a percent of premium method, these same stakeholders 
also support timely collection and payment in the 
reinsurance program, which is an important component of 
the premium stabilization provided by the reinsurance 
program. We believe that the per capita approach will best 
achieve this goal.”  [FR 17227-17228] 
 

3. Accepted. 
“We are finalizing the provisions that base reinsurance 
payments on total claims costs, rather than specific 
diagnosis.” [FR p. 17229] 
 
“[W]e proposed establishing a reinsurance cap set at a level 
approximately equal to the attachment point for traditional 
commercial reinsurance. In paragraph (b)(1) (now 
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4. NIHB concurs with the intention described in the Proposed 

Rule to provide reinsurance payments during the course of a 
benefit year and as close as feasible to the submission of 
verifiable data on the actual claims experience. 

 
 
 
 
 
 
 
 
 
 

paragraph (c)), we proposed that the reinsurance payment 
amount be a percentage of those costs above an 
attachment point and below a reinsurance cap. However, 
we believe States may have unique situations, and will 
permit a State that establishes a reinsurance program to 
establish its own payment formula by varying the 
attachment point, coinsurance rate, and reinsurance cap.” 
 
“We proposed using medical cost experience to identify 
eligible enrollees for which health insurance issuers would 
receive reinsurance. This approach for calculating 
reinsurance payments considers costs only for high-risk 
individuals. However, use of a reinsurance cap, as well as 
the fact that a health insurance issuer pays only a portion of 
costs above the attachment point and below the cap, may 
incentivize health insurance issuers to control costs.” [FR p. 
17228] 

 
4. Not accepted. 

“Comment: We received many comments related to the 
timing of reinsurance payments. Some commenters asked 
that States be provided flexibility in determining payment 
timeframes. A few commenters suggested that contributions 
be collected monthly, but that payments be made quarterly. 
One commenter suggested providing early funds to small 
carriers to cover potential cash flow shortfalls. 
 
Response: We recognize the importance of providing 
issuers with reinsurance payments in a timely manner, but 
we believe it is prudent to maintain flexibility in payment 
timing to ensure that sufficient contributions are available to 
fund those payments. We are finalizing the proposal 
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5. NIHB concurs with conducting one risk adjustment process 

in a State that includes all plans in the individual and small 
group markets that are operating inside or outside one or 
more Exchanges operating in a State. This approach will 
reduce gaming by insurers and small businesses that may 
opt to steer certain (higher cost) enrollees inside an 
Exchange and other (lower cost) enrollees to non-Exchange 
plans. 

6. NIHB concurs with the program design in the Proposed Rule 
whereby risk is aggregated at the State level, and payments 
are made from the statewide revenue pool.  This approach 
provides for a broader spreading of risk, is anticipated to 
prevent market segmentation by region, and allows for the 
broadest distribution of risk adjustment payments based on 
actual resource needs. This approach is more likely to result 
in resources being available in all corners of a State based 
upon need rather than reliance on arbitrary geographic 
boundaries being established that may or may not correlate 
with need. 

7. NIHB stresses the importance of timely risk adjustment 
payments. 

8. NIHB strongly recommends that the claims and encounter 
data that are provided to a State or HHS be made available 

permitting States to establish the payment timeframe in the 
State notice of benefit and payment parameters described 
in subpart B. For reinsurance programs established by HHS 
on behalf of the State, HHS will publish the payment 
timeframe in the HHS notice of benefit and payment 
parameters. We anticipate that States will take into account 
the cash flow needs of small issuers in setting the 
reinsurance payment timeframes.”  [FR p. 17228] 

 
5. Accepted. 

“We interpret section 1343 to mean that risk pools must be 
aggregated at the State level, even if a State decides to 
utilize regional Exchanges.”  [FR p. 17230.] 

 
6. Accepted. 

“[S]ection 1343(c) indicates that risk adjustment applies to 
individual and small group market health insurance issuers 
of non-grandfathered plans within a State, both inside and 
outside of the Exchange.”  [FR p. 17230.] 
 

7. Issue discussed, but flexibility given to States to determine 
schedule for risk adjustment payments. 
 
“Response: We believe that States should have the 
flexibility to set a payment schedule that best suits their 
program administration. Therefore, we did not include a 
requirement that States adhere to a specific payment 
schedule.”  [FR p. 17231] 
 
“We sought comment on the appropriate deadline by which 
risk adjustment must be completed each year. In response 
to comments, we are finalizing the standard that risk 
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and used to support other Exchange-related functions and 
broader purposes of the Affordable Care Act.  Specifically, 
NIHB recommends that claims and encounter data be made 
available to determine the extent to which the plans can 
accurately classify claims and encounter data of 1) AI/AN 
served in fulfillment of federal trust responsibilities and legal 
obligations to Indians including those who self- identify as 
AI/AN regardless of any other race or ethnicity they indicate 
in addition;  and 2) the diagnoses, procedures and payments 
made for any item or service furnished directly by the Indian 
Health Service, an Indian Tribe, Tribal Organization, or 
Urban Indian Organization or through referral under contract 
health services. 

 
 
9. NIHB recommends the inclusion of a fourth mechanism 

(what NIHB refers to as the “HHS Indian Offset”)  that would 
provide for making additional risk-related payments to health 
plans serving AI/AN. Section 1402(d) of the ACA anticipates 
and authorizes this mechanism. NIHB recommends placing 
the discussion and rulemaking for Section 1402(d) in this 
Proposed Rule because the HHS Indian Offset payment 
mechanism is similar in design and function to the risk 
adjustment, risk corridors and reinsurance mechanisms. 
 

10. NIHB recommends including  the HHS Indian Offset payment 
provided for under ACA section 1402(d)(3) in the PHSA 
section 2718(b)(1)(B)(i) calculation for the total amount of 
plan premium revenue, along with the payments provided 
pursuant to the general risk adjustment mechanisms 
established under ACA section 1343. 

adjustment be implemented beginning with the 2014 benefit 
year, and are including a requirement that each issuer be 
notified of risk adjustment payments owed to, or charges 
owed by, the issuer by June 30 of the year following the 
benefit year.”   [FR p. 17231] 

8. Not accepted. 
“In paragraph (d), we proposed that the State must make 
certain risk adjustment data available to support other 
activities, including: recalibrating Federally certified risk 
adjustment models; verifying risk corridor submissions; and 
verifying and auditing reinsurance claims. We have 
removed paragraphs (c) and (d) because these 
requirements are not compatible with flexibility with regard 
to risk adjustment data collection. In the proposed rule and 
preamble, we discussed a number of ways risk adjustment 
data could be used to support other programs such as 
verifying risk corridor submissions, reinsurance payments, 
cost-sharing reductions, and quality improvement efforts. 
We are continuing to explore how to obtain the data needed 
to support these programs. We anticipate working closely 
with States and issuers to efficiently gather or access the 
data needed to support these programs.”  [FR p. 17234] 
 

9. Recommendation not acknowledged or included in Final 
Rule.  [See Table B, item 45. Actuarial Value and Cost-
Sharing, CMS Pre-Rule Bulletin for a discussion of section 
1402(d)] 

10.  Recommendation not acknowledged or included in Final 
Rule. 
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28.a. 

 

 
Medicaid Eligibility 
Under  ACA 
 
ACTION: Proposed 
Final Rule 
 
NOTICE: Medicaid; 
Eligibility Changes 
under the ACA  
 
AGENCY: CMS 

 
CMS- 2349-PF 
 
Issue Date: 
8/12/2011 
 
Due Date: 
10/31/2011 
 
NIHB File Date: 
10/31/2011 
 
Date of 
Subsequent 
Agency Action, 
if any: 
Issued Final 
Rule 3/23/2012 
(See 28.b.) 

 
NIHB recommendations--NIHB supports the overall approach 
and intent of the Proposed Rule in implementing portions of 
the Affordable Care Act, particularly § 2001. “Medicaid 
coverage for the lowest-income populations.” 
 
1. Modified Adjusted Gross Income (§ 435.603, § 457.315): 

Clarify the exemptions allowed for AI/AN income.  NIHB 
provides specific suggestions on how to present 
examples of exempt income for those unfamiliar with 
AI/AN income protections. 

2. Extend Medicaid Coverage through End of Month (§ 
155.410, §435.916, §457.343): Ensure that Medicaid 
coverage is not discontinued prior to end of the month to 
help prevent gaps in coverage. 

3. Residency for Medicaid Eligibility (§ 435.403): Modify 
language to address the special challenges in determining 
residency for AI/AN youth in out-of-state placements. 

4. Continued Applicability of 100% FMAP for Services to 
AI/AN by I/T (§433.10): Clarify that the 100% FMAP that 
States receive for payments made to IHS and tribal 
providers for services they provide to AI/ANs will continue 
even when the enhanced rate for new services is 
reduced. 

5. Benchmark Benefits Package under Expansion (ACA § 
2001(a), Social Security Act § 1902(k)(2)): When defining 
the section 1937 benchmark benefits package under the 
Medicaid expansion, consider and address the difficulties 
of low-income AI/AN in accessing medical services from 
remote locations. 

 
 

1. Accepted.  AI/AN income protections were revised at § 
435.603(e)(3) to clarify the types of income received by 
American Indians and Alaska Natives excluded from 
MAGI-based income.  The regulation now reads: 

“(3) American Indian/Alaska Native exceptions. The 
following are excluded from income: (i) Distributions 
from Alaska Native Corporations and Settlement 
Trusts; (ii) Distributions from any property held in trust, 
subject to Federal restrictions, located within the most 
recent boundaries of a prior Federal reservation, or 
otherwise under the supervision of the Secretary of the 
Interior; (iii) Distributions and payments from rents, 
leases, rights of way, royalties, usage rights, or natural 
resource extraction and harvest from— (A) Rights of 
ownership or possession in any lands described in 
paragraph (e)(3)(ii) of this section; or (B) Federally 
protected rights regarding off-reservation hunting, 
fishing, gathering, or usage of natural resources; (iv) 
Distributions resulting from real property ownership 
interests related to natural resources and 
improvements—  (A) Located on or near a reservation 
or within the most recent boundaries of a prior Federal 
reservation; or (B) Resulting from the exercise of 
federally-protected rights relating to such real property 
ownership interests; (v) Payments resulting from 
ownership interests in or usage rights to items that 
have unique religious, spiritual, traditional, or cultural 
significance or rights that support subsistence or a 
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traditional lifestyle according to applicable Tribal Law 
or custom; (vi) Student financial assistance provided 
under the Bureau of Indian Affairs education 
programs.” 

2. Accepted. 

3. Residency issue partially addressed.  Requested 
comments are further refinements.  See 77 FR 17160 for 
discussion. 

4. Accepted. 

5. Not addressed. 

     

 
28.b. 

 

 
Medicaid Eligibility 
Under  ACA 
 
ACTION: Interim 
Final Rule 
 
NOTICE: Medicaid; 
Eligibility Changes 
under the ACA  
 
AGENCY: CMS 

 
CMS-2349-IF 
 
Issue Date: 
3/23/2012 
 
Due Date:  
5:00 pm, 
5/7/2012 
 
NIHB File Date:  
5/7/2012 
 
Date of 
Subsequent 
Agency Action, 
if any: (See 

 
NIHB/TTAG recommendations-- 
 
1. Timely determination of eligibility (§ 435.912): 

Although CMS might not have to specify particular 
treatment for AI/AN applicants in these regulations, the 
agency should continue to consult with Tribes and Tribal 
organizations about the specific needs of their service 
populations with regard to Medicaid enrollment. This 
consultation is necessary to ensure that CMS 
understands and appreciates the challenges with AI/AN 
enrollment in Medicaid, as well as the critical importance 
of such enrollment in light of the drastic underfunding of 
Tribal health programs and the need for third party 
reimbursement for services. This consultation should lead 
to developing proposed program standards and 
processes for AI/AN Medicaid enrollment that can be 

 
No subsequent action as of 12/31/2012. 
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28.c.) 
 
 
 

distributed to States as part of a greater effort to 
coordinate Tribal, State, and Federal resources and 
maximize AI/AN enrollment. 

2. Medicaid agency responsibilities (§ 435.1200): CMS 
should add to the final rule as new section 42 C.F.R. § 
435.1200(g):  

(g) Distribution of Medicaid information and enrollment 
materials.  

(1) Any information that the State Medicaid agencies 
make available on the Internet Web site established 
under § 435.1200(f) of this subpart shall be made 
available in hard copy at locations throughout the 
State to ensure distribution to populations with 
limited Internet access. The State Medicaid agencies 
shall offer these materials to, at minimum, the 
following classes of health care facility:  

(i) Federally qualified health centers;  
(ii) Rural health clinics;  
(iii) Disproportionate share hospitals;  
(iv) Critical access hospitals;  
(v) Health care facilities operated by the Indian 
Health Service, or by an Indian Tribe, Tribal 
organization, or urban Indian organization 
pursuant to the Indian Self-Determination and 
Education Assistance Act.  

(2) State Medicaid agencies shall also ensure that 
such materials are distributed in rural areas at senior 
or elder centers, schools, and other locations with 
high concentration of individuals who may be eligible 
for Medicaid or CHIP.  
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3. Eligibility screening and enrollment in other 

insurance affordability programs (§ 457.350): CMS 
should include a requirement that in circumstances where 
agencies suspend an individual’s CHIP application, or 
terminate an individual from the CHIP program, based on 
the individual’s eligibility for Medicaid, that the Medicaid 
agency contact the individual both electronically and via 
physical mail and explain the transfer or terminations. In 
addition, CMS and State Medicaid agencies should 
consult with Tribes and Tribal health programs about this 
process to ensure that such explanations are readily 
comprehended and culturally appropriate for the AI/AN 
population. 

     

 
29. 

 

 
Premium 
Subsidies and Tax 
Credits  
 
ACTION: Final 
Proposed Rule 
 
NOTICE: 
Health Insurance 
Premium Tax Credit 
 
AGENCY: 
IRS, Treasury 

 
REG-131491 
 
Issue Date: 
08/12/2011 
 
Due Date: 
10/31/2011 
 
NIHB File Date: 
10/31/2011 
 
Date of 
Subsequent 
Agency Action, 
if any: 

 
NIHB recommendations--  
1. Clarify, along with HHS, the eligibility requirements for 

premium tax credits, the eligibility requirements for 
purchasing health insurance coverage in the individual 
market through an Exchange, and the eligibility 
requirements for cost-sharing assistance. (ACA § 1312; 
ACA §§ 1401 and 1501; Proposed Rule § 1.36B-2; ACA 
§ 1402) 

2. Modify the definition of the “applicable benchmark plan” 
and “the second lowest cost silver plan offered through 
an Exchange in the rating area where the taxpayer 
resides” to ensure that the lowest and second lowest 
cost silver plans referenced are qualified health plans 
that serve the area in which the taxpayer/enrollee 
resides. (ACA § 1401(a) / IRC § 36B(b)(3)(B); Proposed 

 
In the 5/23/2012 Final Rule – 
1. Confirmed. Section 1402(f)(2) limits eligibility for premium 

tax credits to “coverage months” for which the person is 
eligible for cost-sharing assistance.    

“(2) LIMITATIONS ON REDUCTION.—No cost-
sharing reduction shall be allowed under this section 
with respect to coverage for any month unless the 
month is a coverage month with respect to which a 
credit is allowed to the insured (or an applicable 
taxpayer on behalf of the insured) under section 36B 
of such Code.” 

2. Confirmed. The Final Rule restated the prior position 
without further explanation or modification. As such, the 
IRS is indicating that there will not be a difference 
between a plan’s service area and the rating area that 
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Proposed rule 
published 
5/23/2012 
 

Rule § 1.36B-3) 
 
 
 
 
 
 
 
 

3. Confirm that premiums that may be made by Tribes, 
tribal organizations, and other entities on behalf of a 
taxpayer/enrollee will be counted for purposes of 
determining the number of “coverage months” in 
calculating the premium tax credit amount. (Proposed 
Rule §§ 1.36B-3(c)(1)(ii) and (c)(2)) 
 
 
 
 
 
 
 
 

4. Retain the policy that eligibility for the Indian Health 
Service does not constitute eligibility for government-
sponsored minimum essential coverage. (Proposed Rule 
§ 1.36B-2(c)(2)) 

 
 
 
 

defines the “lowest or second lowest cost silver plan”, 
which in turn determines the amount of premium tax 
credit available.  

“The proposed regulations define rating area as an 
Exchange service area, as described in 45 CFR 
155.20. Commentators suggested that an Exchange 
service area is different than a rating area as that 
term is used in section 36B(b)(3) for determining the 
applicable benchmark plan. The final regulations 
reserve the definition of rating area.” 
 

3. Confirmed. The preamble to the Final Rule states: 
“Under the proposed regulations, premiums another 
person pays for coverage of the taxpayer or a 
member of the taxpayer’s family for a month are 
treated as paid by the taxpayer solely for purposes 
of the month qualifying as a coverage month. 
Commentators asked for confirmation that an Indian 
tribe may pay premiums on behalf of a tribal 
member. The final regulations add an example 
illustrating that premiums paid for a taxpayer by an 
Indian tribe are treated as paid by the taxpayer 
under the coverage month rule.” 

 
4. Confirmed. The preamble to the Final Rule states:  

Commentators requested that the final regulations 

provide that individuals eligible to receive health 
care from the Indian Health Service (IHS) are not 
eligible for government-sponsored minimum 
essential coverage. Section 5000A(f) defines 
minimum essential coverage. It does not designate 
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5. Exempt AI/AN from the requirement to enroll in 

employer-sponsored coverage. (Proposed Rule § 1.36B-
2(c)(3)) 

 
 
 
 
 
 
 
 
 
 
 
 
 
6. Provide, at least on an interim basis, a “safe harbor” 

exemption from the requirement to make a payment in 

the IHS as providing minimum essential coverage. 
Section 5000A(f)(1)(E) authorizes HHS to designate 
other coverage as minimum essential coverage. 
HHS has advised the IRS and the Treasury 
Department that it does not intend to designate 
access to the IHS as minimum essential coverage. 
Thus, individuals who are eligible to receive health 
care from the IHS will not be barred by IHS access 
alone from eligibility for the premium tax credit or 
from access to the special cost-sharing reduction for 
tribal members under section 1402(d) of the 
Affordable Care Act.” 
 

5.  Not accepted.  The preamble to the Final Rule states: 
 

“6. American Indians/Alaska Natives Commentators 
asked that the final regulations provide special 
provisions for American Indians and Alaska Natives, 
for example that they be treated as eligible for 
employer-sponsored minimum essential coverage 
only if they are enrolled in the coverage, that they 
should not be required to pay any premiums for a 
qualified health plan, and that they be exempted 
from reconciliation. The IRS and HHS have 
conducted several tribal consultations on these and 
other issues under the proposed regulations. The 
final regulations do not adopt these suggestions, as 
they are inconsistent with the statute.” 

 
6.  Not accepted. The preamble to the Final Rule states: 

 “The statute sets forth clear rules for reconciling 
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the amount of any excess premium assistance 
payments made by the Federal government to a plan on 
behalf of an AI/AN to the extent that the initial 
determination of premium assistance was based on a 
good faith estimate of annual household income. 
(Proposed Rule § 1.36B-3(d))  

7. Clarify, along with HHS, that any payments of cost-
sharing assistance made by the Federal government to 
a plan on behalf of an AI/AN or any other enrollee under 
ACA §§ 1402 or 1412 that may be subsequently 
evaluated to be in excess of the amount an individual is 
eligible to receive will not be required to be paid by the 
enrollee to the plan, Exchange, or to the Federal 
government. (ACA §§ 1402 and § 1412) 

8. Consider the attached presentation on the definition of 
Indian as IRS/Treasury proceeds to integrate 
implementation of the ACA with HHS. 

9. Engage in continued consultation with Tribes on these 
and other matters pertaining to the implementation of the 
Affordable Care Act in order to fully, efficiently and 
effectively carry out the Federal Trust Responsibility.  

advance credit payments, which are not consistent 
with the suggestions made by the commentators. 
Accordingly, the final regulations do not adopt these 
comments.” 

 
 
7.  Not addressed. 

 
 
 
 
 
 

8.  Not addressed. 
 
 
 
 

9.  Not addressed. 

     

 
31.a. 

 

 
Essential Health 
Benefits 
 
ACTION: Request 
for Comments 
 
NOTICE: Essential 
Health Benefits, 

 
No reference 
number 
 
Issue Date: 
12/16/2011 
 
Due Date: 
1/31/2012 

 
TTAG and NIHB recommendations--  
1. Selection of the Benchmark Plan: The TTAG 

recommends that States be given the option, in addition to 
being able to choose by relative enrollment, to apply a 
criterion of customer satisfaction when selecting the 
benchmark plan.  As such, a State would be able to 
establish as a criterion for selection of a benchmark plan a 
plan in one of the four benchmark plan types that has the 

 
FAQ on essential health benefits issued 2/17/2012 by CCIIO. 
 
Proposed rule on EHB issued on 11/26/2012 by CMS. 
 

From the proposed rule in CMS-9980-P, published 
11/26/2012, the following was included – 
 

1.  Not addressed. 
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HHS Informational 
Bulletin 
 
AGENCY: HHS 

 
NIHB File Date:  
1/31/2012 
 
Date of 
Subsequent 
Agency Action, 
if any: 
Proposed rule 
published 
11/26/2012.  
See 31.d 

highest customer satisfaction among plan enrollees.  
Criteria would also need to be applied that ensure that the 
selected plan has a substantial market share in the State 
and the methodology used to measure customer 
satisfaction was sufficient rigorous and valid. 

2. Default Benchmark Plan: The TTAG recommends that 
HHS should select as the benchmark plan in a State (when 
a State fails to select the benchmark plan in that State) 
from the third benchmark plan type listed (i.e., national 
Federal Employees Health Benefits Program (FEHBP) plan 
options) rather than from the first category (i.e., small group 
insurance). 

3. Comprehensive Benefits: The TTAG recommends that 
the Secretary modify the quantitative limits in any default 
benchmark plan to equal what is provided in typical 
employer plans generally, and not those in the small group 
market alone. 

4. EHB Design Flexibility and Consumer Choice: The 
TTAG encourages HHS to minimize the variance in the 
EHB package that is allowed to be made by health 
plans/issuers.  And, to the extent variance is allowed, it 
should be easily identifiable by consumers through the 
mandatory preparation of HHS-approved templates by the 
plans and by the Exchanges.  The CCIIO EHB Bulletin also 
considers whether to allow substitution across the benefit 
categories. Again, the TTAG would encourage HHS to 
minimize any variance allowed within benefit categories, 
not allow variance across categories, and require a 
standardized presentation of any variances that are 
allowed. 

 
 

 
2.  Not accepted.  Retained provision “the largest plan by 

enrollment in the largest product in the state’s small group 
market” as the default plan for determining the EHB in a 
state that does not choose an EHB. 

 
3.  Not accepted, although the benchmark plan must include 

coverage of all of the essential health benefits and “the 
base benchmark plan” must be amended (as described) if the 
selected plan fails to incorporate all EHBs (§ 156.100(c)).  § 

156.125 limits the EHB-benchmark plan so that it does not 
include discriminatory benefit designs.  

 
4.   Not accepted. Flexibility to states not limited, and 

substitution across benefit categories is permitted. The 
templates for presentation of plan elements may provide 
clarification of any variances in plan designs.  

“d. Provision of EHB (§ 156.115) In paragraph (a)(1), 
we propose that plans may have limitations on 
coverage that differ from the EHB-benchmark plan, 
but covered benefits must remain substantially equal 
to those covered by the EHB-benchmark plan. This 
standard applies to the covered benefits, limitations 
on coverage (including limits on the amount, duration, 
and scope of covered benefits), and prescription drug 
benefits that meet the requirements of § 156.120.” 

 
The preamble continued, “In response to our proposed 
approach to benefit substitution, we seek additional 
comment on the tradeoff between comparability of 
benefits and opportunities for plan innovation and benefit 
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5. Updating Essential Health Benefits:  We believe that the 
annual evaluation of the proposed approach is extremely 
important and here are some of the items that we 
recommend to be included in the evaluation: 

 

 Are there differences in utilization, health status and 
health outcomes for those enrolled in Exchange plans 
living in rural areas versus urban areas? 

 Are there differences in utilization, health status and 
health outcomes for people of different races and 
ethnicities, including American Indians and Alaska 
Natives, enrolled in Exchange plans? 

 How do the plans selected as benchmarks compare 
with other plans on the basis of patient satisfaction, 
measures of quality of care, and covered services 
(e.g. mental health, substance abuse, behavioral 
health)? 

 How consistent are health benefits selected by 
Exchanges and the plans they offer with the 
recommendations of the Institute of Medicine for 
EHB? 

 How have substitutions been used to diminish or 
increase benefits in each of the 10 categories required 
by law? 

 Has market share increased for the issuer of the plan 
designated as the benchmark and thereby reduced 
competition among health insurers? 

 
6. Defining the Ten Benefit Categories:  HHS provide clear 

standards for what must be covered, and what may be 
covered, under each of the 10 benefit categories to ensure 
a standard from which to compare proposed State 

choice.” 
 
5.  Not addressed. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

6.  Not accepted.  HHS is not providing detail of what must or 
may be included in EHB-benchmark plan. 
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benchmark plans. 
7. Preventive and Wellness Services:  The Early, Periodic 

Screening, Diagnosis and Treatment service (EPSDT) 
under the Medicaid program is an excellent model for how 
preventive and wellness services should be structured (and 
some of the other specified categories of services), not only 
for children at whom it is directed in Medicaid, but also for 
adults. This model should be required for child health and 
extended to adults in order to ensure that the focus of 
health care stays on prevention and on focusing health 
services to the specific needs of the covered individuals. 
 

8. Pediatric Health Services: Dental and Vision:   

 It is proposed in footnote 27 on page 10 of the CCIIO 
EHB Bulletin that people purchase a second plan to 
cover dental services. This is not a good arrangement 
for AI/ANs (as well as other Americans) who will likely 
have difficulty navigating an Exchange to enroll in one 
health plan and figure out the advanced tax credits, 
and they may be even more overwhelmed by having 
to pick two plans – one for medical and one for dental. 

 We recommend that even if pediatric oral and vision 
benefits are separated, that screening for these issues 
be required to be included under the preventive and 
wellness category of essential health benefits. 
 

9. Mental Health and Substance Use Disorder Services, 
Including Behavioral Health Treatment:   

 CCIIO should be aware of the special and unique 
needs of rural veterans and their families, and of the 
demands these needs present to the existing rural 
health care delivery system to ensure that appropriate 

 
7.  Reference to the Medicaid-defined EPSDT services not 

included in proposed rule.  
 
 
 
 
 
 
 
 
8.  Not accepted.  The preamble to the proposed rule states— 

“If standalone dental plans are available in an Exchange, 
section 1302(b)(4)(F) of the Affordable Care Act permits 
QHPs offered in that Exchange to exclude coverage of the 
pediatric dental component of the EHB. This is the only 
exception to EHB coverage permitted under section 1302. 
Section 1311 also outlines how cost-sharing limits and AV 
would apply to such stand-alone dental plans.” 

 
 
 
 
 
 

9.  Not addressed. 
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MHSUD services are included in an EHB design. 

 Essential health benefits must include a core set of 
services able to be provided in the primary care 
setting: 
 
 Emergency services 
 Behavioral health crisis services 
 Crisis services 
 Case management/care coordination services 
 Family based services 
 In-home services 
 Asset based therapies 
 Therapy for children who are victims 
 Support services for families 
 Sub-acute inpatient psychiatric care 
 Temporary shelter/foster care parent support 
 Outpatient services 
 Rehabilitative and habilitative services and 

community support services 
 Interactive telemedicine equipment 
 Assertive community treatment 
 Day treatment 
 Residential treatment 
 Partial hospitalization program 
 Acute care hospital inpatient treatment 
 Regional treatment center inpatient services 

 
10. Habilitation Services:   

 It is critical that habilitation services be precisely 
defined and that the minimum scope of the required 
coverage be set forth by CMS. 

 We recommend the Medicaid program be used as a 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

10.   Not accepted.  Preamble to proposed rule states – 
“As an alternative to the transitional approach 
outlined in § 156.110(f), some states may prefer to 
provide issuers with the opportunity to define the 
specific benefits included in the habilitative services 
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guide for determining the specific services to be 
included under habilitation and that the coverage of 
services and devices be at least equivalent to those 
available for rehabilitation. 

 The need for habilitation services should not be tied to 
any particular diagnosis, but rather it should be based 
on clinical judgments of the functional deficits of the 
individual and of the effectiveness of therapy, service, 
or device to address the deficit. 

 Maintenance of function should be included in the 
definition of habilitative services. 

 Medical necessity, as is the case with EPSDT 
services, should be defined broadly to include services 
that improve, maintain, or prevent deterioration in 
capacity to function. 

 Habilitation services must not be focused on acute 
episodes or treatment outcomes, but rather on 
achieving maximum functional capacity and 
maintaining it. 

 Service limits need to be minimized and carefully 
monitored to avoid restrictions in actual access to 
habilitation services and the effectiveness of such 
services. 

 Some limits and exclusions should be barred entirely, 
even if they are built into the benchmark plan, if the 
effect will be to undermine access to effective 
habilitation services or any of the other specified 
categories of care. 

 There will be substantial overlap among the specific 
service categories, but limitations in one, to the extent 
they are allowed, should not preclude coverage under 
another. 

category if it is missing from the base-benchmark 
plan. Accordingly, we are proposing that a state may 
allow issuers time and experience to define these 
benefits. Specifically, in paragraph (a)(4), we propose 
that if the EHB benchmark plan does not include 
coverage for habilitative services and the state does 
not determine habilitative benefits, a health insurance 
issuer must either: (1) Provide parity by covering 
habilitative services benefits that are similar in scope, 
amount, and duration to benefits covered for 
rehabilitative services; or (2) Decide which habilitative 
services to cover and report on that coverage to HHS. 
With regard to option (2), HHS intends to evaluate the 
habilitative services reported and further define 
habilitative services in the future. The issuer only has 
to supplement habilitative services when there are no 
habilitative services at all offered in the base 
benchmark plan and the state has not exercised its 
option to define habilitative services under § 
156.110(f). We believe that this alternative approach 
would provide a valuable window of opportunity for 
review and development of policy in this area and 
welcome comments on this proposed approach.” 

 
 
 
 
 
 
 
 



TABLE C: NIHB RECOMMENDATIONS AND  

EVALUATION OF AGENCY’S SUBSEQUENT ACTIONS 

UPDATED THROUGH 12/31/2012 

National Indian Health Board, Regulation Review and Impact Analysis Report Page 121 of 162   12/31/2012 

RRIAR 
Ref. # 

Short 
Title/Current 

Status of 
Regulation/ 
Title/Agency 

File Code & 
Dates 

Summary of NIHB and/or TTAG Recommendations 
Evaluation of Subsequent Rule Issued/ 

Action Taken by Agency 

 
11.  Application of EHB Package to Medicaid: 

 To implement section 1302, we believe that the 
available options under the Federal Medicaid program 
be used in the development of the definitions and the 
scope of coverage. 

 In anticipation of the  issuance of guidance by HHS on 
the Medicaid benefit package applicable to the new 
categorically-eligible population, we choose to offer a 
few comments that we hope will be considered in 
developing that guidance. 

 We recommend that when essential health benefits 
are considered for Medicaid that they are tailored to 
the population to be served and not artificially limited 
as if there were no meaningful differences between 
the people who can afford health coverage, even with 
subsidies, and those eligible for Medicaid. 

 We also recommend that the current EPSDT benefit 
under the Federal Medicaid program be included in 
the essential health benefits for both the traditional 
and expanded Medicaid program. 
 

12.  On-going Federal and State Oversight: 

 In the absence of a uniform national standard for EHB 
for Exchanges, Tribes urge the Federal government to 
use the powers delegated to the Secretary of HHS to 
provide oversight on implementation of EHB at the 
State level. 

 We recommend that a Federal review process bring 
issues to the attention of the TTAG for consideration, 
deliberation, and recommendations. 
 

 
11.  Not addressed.  “EHB applicability to Medicaid will be 

defined in a separate regulation.”  See 28.d. State Medicaid 
Director Letter; Essential Health Benefits in the Medicaid 
Program, released 11/20/2012. 

 
 
 
 
 
12.   The preamble to the proposed rule states— 

“We intend to use the enforcement processes and 
standards established in 45 CFR part 150 to 
ensure that plans adhere to the EHB standards 
incorporated under the PHS Act. Part 150 sets 
forth HHS’s enforcement processes under sections 
2723 and 2761 of the PHS Act, with respect to the 
requirements of title XXVII of the PHS Act. Section 
2723 generally provides that states have primary 
enforcement authority over health insurance 
issuers, but allows HHS to take enforcement 
actions against issuers in a state if a state has 
notified HHS that it has not enacted legislation to 
enforce or that it is not otherwise enforcing, or 
when HHS has determined that a state is not 
substantially enforcing one or more provisions of 
part A of title XXVII of the PHS Act. HHS may also 
take direct enforcement action against issuers in a 
state if HHS determines, pursuant to the process 
set forth in45 CFR part 150, that a state is not 
substantially enforcing a provision of part A of title 
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13. Tribal Consultation: 

 On-going Federal oversight may be the only way that 
there will be input regarding Indian health care 
because of federal Tribal consultation policies and 
practices. 

 In instances in which the Federal government will 
have responsibility for deciding on EHB for those 
States where the Federal government is designing 
and operating the Exchanges, the Federal government 
must consult with Tribes in the State with regard to the 
EHB for that State’s Exchange. 

 Where the Secretary of HHS has delegated authority 
from ACA to the States.  As the Federal government 
provided the needed oversight, it should not only insist 
that State Exchanges consult with Tribes in their 
States, but also the Federal government should 
consult with Tribes. 
 

14.  Request for Information on Benchmark Plans and 
Applicable Law: 

 Prior to issuance of a proposed rule for the EHB, 
please provide information on the four types of plans 
analyzed by CCIIO, including the scope of services 
covered by these plans, by State, in a standardized 
format across the plans. 

 It will be particularly important to, at a minimum, have 
access to standardized information from HHS on the 
largest small group market plans, by State, that HHS 
intends to propose to use as the default benchmark 
plan for that State in instances where a State does not 
select a benchmark plan. 

 It would be helpful for HHS to indicate which 

XXVII of the PHS Act. This enforcement authority is 
extended through section 1321(c)(2) of the 
Affordable Care Act to apply to enforcement of the 
requirements under title I of the Affordable Care.” 

 
13.  Not addressed. 
 
 
 
 
 
 
 
 
 
 
14.  On providing information on the largest small group 

market plans in a state, the preamble to the proposed 
rule states: 

“[O]n January 25, 2012, HHS released an illustrative 
list of the largest three small group market products 
by state, which were updated on July 2, 2012.4” 

 
On the provisions of federal law that are applicable to the 
application of the EHB requirements, CMS did not 
provide a comprehensive list.  The applicability of federal 
laws on mental health parity and non-discrimination 
provisions were cited in the regulations. 
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provisions of Federal law are applicable to the design 
of the EHB.  If HHS could provide a listing of these 
and other provisions of Federal law, from the ACA and 
otherwise, that place requirements on the design of 
the EHB, it would be useful to consumers, insurers, 
employers and providers alike. 

 
  

     

 
39. 

 

 
Basic Health 
Program 
 
ACTION: Request 
for Information 
 
NOTICE: State 
Flexibility to 
Establish a Basic 
Health Program 
under the ACA 
 
AGENCY: CMS 

 
CMS-9980-NC 
 
Issue Date: 
9/14/2011 
 
Due Date: 
10/31/2011 
 
NIHB File Date: 
10/31/2011 
 
Date of 
Subsequent 
Agency Action, 
if any: 
None as of 
5/15/2012 
 

 
NIHB recommendations-- 
1. To the greatest extent possible, NIHB is requesting that 

BHPs be required to offer the same protections to AI/ANs 
as AI/ANs would receive in an Exchange. 

2. Where provisions are mandated by Federal Indian law, 
CMS can and should provide direction to States, and 
clear and specific language for BHP policy. 

3. Where “best practices” would demand the adoption of 
certain measures, CMS, using its rulemaking authority, 
can and should require state BHPs to include those 
measures. 

4. NIHB requests that, prior to the issuance of proposed 
rules on the BHP, CMS engage in tribal consultation on 
the requirements to be established under the BHP. 
 
 

 
 
 

 
 
 

 
No subsequent Agency action taken (as of 11/30/2012).  
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41. 

 

 
New Safe Harbors 
 
ACTION: Notice of 
Intent to Develop 
Regulations 
 
NOTICE: 
Solicitation of New 
Safe Harbors and 
Special Fraud Alerts 
 
AGENCY: HHS 
OIG 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
OIG-120-N 
 
Issue Date: 
12/29/2011 
 
Due Date: 
5:00 pm, 
2/27/2012 
 
NIHB File Date: 
2/27/2012 
 
Date of 
Subsequent 
Agency Action, 
if any: 

 
NIHB/TTAG recommendations-- 
 
1. 42 C.F.R. § 1001.952(k)--Waiver of beneficiary 

coinsurance and deductible amounts: CMS should 
extend the existing safe harbor for reduction or waiver of 
Medicare or State health care program beneficiary’s 
obligation to pay coinsurance or deductibles to AI/ANs 
eligible for IHS services. 

2. 42 C.F.R. § 1001.952(z)--New Safe Harbor for Indian 
health care providers: CMS should create the following 
four new safe harbors: 

 

 New 42 C.F.R. § 1001.952(z)(1)--Exchanges 
among Indian health care providers: In many 
areas of the IHS system, Indian health care 
providers provide various kinds of support for each 
other, including sharing specialists and primary care 
providers, accepting referrals, providing training, etc. 
Almost all of the larger tribal health programs in 
Alaska provide various kinds of supports for health 
programs carried out by individual tribes or smaller 
tribal organizations. Either the creation of a safe 
harbor or an OIG opinion that a safe harbor is not 
needed for such arrangements is needed. 

 New 42 C.F.R. § 1001.952(z)(2--Transfers from an 
Indian health care provider to an Indian eligible 
for or receiving the services of that provider: As 
a result of the vastness of the areas for which Indian 
health care providers are responsible and the health 

 
No subsequent Agency action taken (as of 11/30/2012).  
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challenges faced by AI/ANs, providing items and 
services such as pre-maternal homes in which 
pregnant women and sometimes their young 
children can stay while awaiting delivery, patient 
housing to make access to care affordable by the 
AI/ANs who otherwise would often delay or avoid 
care because the cost of transportation or lodging 
would be outside their means, and those related to 
prevention are important. Either the creation of a 
safe harbor or an OIG opinion that a safe harbor is 
not needed for such arrangements is needed. 

 New 42 C.F.R. § 1001.952(z)(3)--Sharing 
arrangements: OIG should create a safe harbor 
modeled after 42 U.S.C. 254a to ensure that sharing 
medical care facilities and resources among Indian 
health care providers and other health care providers 
is encouraged. 

 New 42 C.F.R. § 1001.952(z)(4)--Support of Indian 
health care providers: OIG should create a safe 
harbor, modeled after the one provided to Federally 
Qualified Health Centers (FQHCs) in 42 C.F.R. § 
1001.952(w), to support Indian health care providers, 
which provide cost effective care to low-income 
individuals who are often uninsured and part of a 
medically underserved population. OIG should 
model this safe harbor after the FQHC safe harbor 
but streamline it in recognition that Indian health care 
providers are unique and governed by different 
statutory rules than the 330 community health 
centers, as well as balance the administrative 
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burden of compliance with important integrity 
concerns. 

 
OIG should-- 
1. Amend 42 C.F.R. § 1001.952(k), as follows: 

 (k) Waiver of beneficiary coinsurance and deductible 
amounts. As used in section 1128B of the Act, 
“remuneration” does not include any reduction or waiver 
of a Medicare or a State health care program 
beneficiary’s or an Indian’s (as that term is used in 42 
C.F.R. § 447.50(b)(1)) obligation to pay coinsurance or 
deductible amounts as long as all of the standards are 
met within either of the following two categories of health 
care providers: 

. . . 
 (2) If the coinsurance or deductible amounts are 
owed by an individual who qualifies for subsidized 
services under a provision of the Public Health 
Services Act or under titles V or XIX of the Act to a 
federally qualified health care center or other health 
care facility under any Public Health Services Act 
grant program or under title V of the Act, or is an 
Indian as that term is used in 42 C.F.R. § 
447.50(b)(1), the health care center or facility may 
reduce or waive the coinsurance or deductible 
amounts for items or services for which payment 
may be made in whole or in part under part B of 
Medicare or a State health care program. 

 
2. Amend 42 C.F.R. § 1001.952 by adding a new 
subsection (z), as follows: 
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 (z) Indian health care provider. For purposes of 
applying section 1128B(b) of the Social Security Act, the 
exchange of anything of value between or among the 
following shall not be treated as remuneration if the 
exchange arises from or relates to exchanges provided 
for under subparagraphs (1), (2), (3) or (4) of this 
paragraph (z). 

 (1) An exchange or transfer or any goods, 
items, services, donations or loans (whether the 
donation or loan in cash or in-kind) between or 
among entities that fall within the definition of an 
Indian health care provider (as defined in this 
paragraph) or a referral of a patient or other 
individual receiving or eligible to receive services 
from an Indian health care provider. 
 (2) An exchange between an Indian health care 
provider and any individual served or eligible for 
service from such provider, but only if-- 

 (i) the individual receiving the benefit of the 
exchange receives services or is eligible to 
receive services-- 

 (A) from an Indian tribe or tribal 
organization under a funding agreement 
entered into with the Indian Health Service 
pursuant to the Indian Self-Determination 
and Educations Assistance Act, Pub. L. 93-
638, as amended, a tribal health program 
and the Indian Health Service as those 
terms are defined in section 4 of the Indian 
Health Care Improvement Act, or 
 (B) from an urban Indian organization 
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that has entered into a contract with or 
received a grant from the Indian Health 
Service pursuant to Title V of the Indian 
Health Care Improvement Act, Pub. L. 94-
437, as amended; and 

 (ii) the exchange is-- 
 (A) for the purpose of ensuring the 
individual has meaningful access to health 
care, including for example-- 

 (1) transporting the individual 
(and escort, if needed) for the 
provision of health care items or 
services; 
 (2) providing housing to the 
individual (including a pregnant 
individual) and immediate family 
members or an escort incidental to 
assuring the timely provision of health 
care items and services to the 
individual; 
 (3) is for the purpose of paying 
premiums, copayments, deductibles, 
or other cost sharing on behalf of such 
individuals; or 

 (B) consists of an item or service-- 
 (1) of small value that is provided 
as a reasonable incentive to secure 
timely and appropriate preventive and 
other items and services; 
 (2) that is reasonably calculated 
to minimize the risk of injury or 
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disease to an individual or the 
individual‘s caretaker, such as a float 
coat or other water safety device or an 
infant or child car seat or housing 
accommodation such as a ramp or lift; 
 (3) that is authorized under the 
Indian Health Care Improvement Act, 
as amended. 

 (3) An agreement or arrangement for the 
exchange, transfer or sharing of any scarce or 
specialized health resource, including facilities, 
equipment, space, services, or personnel, which, 
because of cost, limited availability, or unusual 
nature, are either unique or scarce in the health care 
community or are subject to maximum utilization only 
through mutual use, between an Indian health care 
provider and other providers or suppliers in the 
health care community for the benefit of patients or 
other individual receiving or eligible to receive 
services from an Indian health care provider. 
 (4) The transfer of any goods, items, services, 
donations or loans (whether the donation or loan is 
in cash or in-kind), or combination thereof from an 
individual or entity provider or supplier that provides 
or supplies such goods, items, services, donations, 
or loans to an Indian health care provider (as defined 
in this paragraph), as long as the following standards 
are met-- 

(i) 
 (A) The transfer is made pursuant to a 
written contract, lease, grant, loan, or other 
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agreement that describes the amount of, all 
goods, items, services, donations, or loans 
to be provided by the individual or entity to 
the Indian health care provider. 
 (B) The amount of goods, items, 
services, donations, or loans specified in 
the agreement in accordance with 
paragraph (z)(4)(i)(A)(3) of this section may 
be a fixed sum, fixed percentage, or set 
forth by a fixed methodology. The amount 
may not be conditioned on the volume or 
value of Federal health care program 
business generated between the parties. 
The written agreement will be deemed to 
cover all goods, items, services, donations, 
or loans provided by the individual or entity 
to the Indian health care provider as 
required by paragraph (z)(4)(i)(A)(3) of this 
section if all separate agreements between 
the individual or entity and the Indian health 
care provider incorporate each other by 
reference or if they cross-reference a 
master list of agreements that is 
maintained centrally, is kept up to date, and 
is available for review by the Secretary 
upon request. The master list should be 
maintained in a manner that preserves the 
historical record of arrangements. 

 (ii) The goods, items, services, donations, 
or loans are medical or clinical in nature or 
reasonably relate to services provided by the 
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Indian health care provider pursuant to or 
under-- 

 (A) the Snyder Act, the Indian Health 
Care Improvement Act, or any other 
legislation authorizing programs, services, 
functions or activities that may be carried 
out by the Indian Health Service; provided 
that in the case of-- 

 (1) a tribal health program as that 
term is defined in Section 4 of the 
Indian Health Care Improvement Act, 
its compact or contract and funding 
agreement entered into pursuant to 
the Indian Self-Determination and 
Education Assistance Act; or 
 (2) an urban Indian organization, 
its contract or grant agreement 
pursuant to Title V of the Indian Health 
Care Improvement Act; 

 (B) including, by way of example, 
billing services, technology support and 
enabling services, such as case 
management, transportation or translations 
services. 

 (iii) The Indian health care provider 
reasonably expects the arrangement to 
contribute meaningfully to the Indian health care 
provider's ability to maintain or increase the 
availability, or enhance the quality, of services 
provided to eligible individuals or individuals 
served by the Indian health care provider. 
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 (iv) The Indian health care provider must 
re-evaluate the arrangement at reasonable 
intervals to ensure that the arrangement is 
expected to continue to satisfy the standard set 
forth in paragraph (z)(4)(iii) of this section, and 
must document the re-evaluation. 
Arrangements must not be renewed or 
renegotiated unless the Indian health care 
provider reasonably expects the standard set 
forth in paragraph (z)(4)(iii) of this section to be 
satisfied in the next agreement term. Renewed 
or renegotiated agreements must comply with 
the requirements of paragraph (z)(4)(iii) of this 
section. 
 (v) The individual or entity does not 

 (A) require the Indian health care 
provider (or its affiliated employees) to refer 
patients to a particular individual or entity, 
or 
 (B) restrict the Indian health care 
provider (or its affiliated employees) from 
referring patients to any individual or entity. 

 (vi) Individuals and entities that offer to 
furnish goods, items, or services without charge 
or at a reduced charge to the Indian health care 
provider must furnish such goods, items, or 
services to all individuals from the Indian health 
care provider who clinically or programmatically 
qualify for the goods, items, or services, 
regardless of the patient’s payor status or ability 
to pay. The individual or entity may impose 
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reasonable limits on the aggregate volume or 
value of the goods, items, or services furnished 
under the arrangement with the Indian health 
care provider, provided such limits do not take 
into account an individual’s payor status or 
ability to pay. 
 (vii) The agreement must not restrict the 
Indian health care provider's ability, if it 
chooses, to enter into agreements with other 
providers or suppliers of comparable goods, 
items, or services, or with other lenders or 
donors or from using a reasonable methodology 
to select the providers or suppliers that best 
meet its needs. In making these determinations, 
the Indian health care provider should look to 
the procurement standards applicable to it 
under applicable law. 
 (viii) The Indian health care provider will not 
hinder individuals from exercising their freedom 
to choose any willing provider or supplier. In 
addition, the Indian health care provider must 
disclose the existence and nature of an 
agreement under paragraph (z)(4)(i) of this 
section to any such individual who inquires. 
 (ix) The Indian health care provider may, at 
its option, elect to require that an individual or 
entity charge an individual referred by the Indian 
health care provider the same rate it charges 
other similarly situated individuals not referred 
by the Indian health care provider or that the 
individual or entity charges an individual 
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referred by the Indian health care provider a 
reduced rate (where the discount applies to the 
total charge and not just to the cost sharing 
portion owed by an insured patient). 
 (x) The Indian health care provider will 
make documentation related to any transfer 
subject to paragraph (z)(4) available to the 
Secretary upon request. 

 
For purposes of this paragraph (z), the term “Indian 
health care provider” means (A) The Indian Health 
Service, (B) Any health program of an Indian tribe or tribal 
organization (as such terms are defined in section 4 of 
the Indian Health Care Improvement Act) that operates 
any health program, service, function, activity, or facility 
funded, in whole or part, by the Indian Health Service 
through, or provided for in, a Funding Agreement with the 
Indian Health Service under the Indian Self-Determination 
and Education Assistance Act, or (C) Any Urban Indian 
Organization (as such term is defined in section 4 of the 
Indian Health Care Improvement Act). 
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43. 

 
Medicaid 
Reimbursement 
for Drugs 
 
ACTION: Proposed 
Rule 
 
NOTICE: Medicaid 
Program; Covered 
Outpatient Drugs 
 
AGENCY: CMS  

 
CMS-2345-P 
 
Issue Date: 
2/2/2012 
 
Due Date: 
5:00 pm, 
4/2/2012 
 
NIHB File Date:  
4/2/2012 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 

 
NIHB recommendations-- 
1.  In light of the commitment to engage in consultation we 

assume, we hope correctly, that CMS will consider fully all 
comments received in consultation in its decisions with 
regard to the final rule, even though those comments will 
have been received after the April 2, 2012, deadline for 
receipt of comments.  

2.  We do not object to the proposed language in 42 C.F.R. § 
447.518 that requires the State plan to describe the 
agency’s payment methodology for prescription drugs, 
including those dispensed by an I/T/U pharmacy, so long 
as the allowable methodologies include reimbursement on 
the same basis as retail pharmacies and the OMB 
encounter rate already approved by CMS in a number of 
State plans.  

3.  We do appreciate the requirement that dispensing fee 
calculations take into account special circumstances of 
I/T/U pharmacies. Virtually all I/T/U pharmacies engage in 
a higher level of clinical pharmacy counseling when drugs 
are dispensed than is usually available. In addition, the 
operational costs of I/T/U pharmacies are understandably 
higher than many (maybe most) retail pharmacies given 
their relatively small volume and the locations in which they 
operate. 

4.  We believe that CMS needs to provide clarification to 
States regarding allowable methodologies to ensure that 
States do not mistakenly believe that current 
reimbursement models, such as encounter rates, may not 
be allowable.  

 
No subsequent Agency action taken (as of 11/30/2012).  
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46. 

 

 
Medicaid DSH and 
Definition of 
Uninsured 
 
ACTION: Proposed 
Rule 
 
NOTICE: Medicaid; 
Disproportionate 
Share Hospital 
Payments--
Uninsured Def. 
 
AGENCY: CMS 

 
CMS-2315-P 
 
Issue Date: 
1/18/2012  
 
Due Date: 
5:00 pm, 
2/17/2012 
 
NIHB File Date: 
2/17/2012 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 

NIHB recommendations-- 
1. At no time during this time period, nor prior to this time 

period, did CMS engage in tribal consultation on the 
Proposed Rule as required.  The National Indian Health 
Board is requesting that CMS engage in consultation 
with American Indian and Alaska Native Tribes prior to 
the issuance of a final rule on this matter. 

2. When services are rendered to IHS-eligible persons by 
Indian Health Care Providers, despite the acknowledged 
inadequacy of the funding available to these providers, 
the Indian Health Care Provider is assumed to have 
been compensated for providing such service, and as 
such, the cost of delivering this service to an otherwise 
uninsured person cannot be included within the 
hospital’s calculation of uncompensated care… In short, 
if the Proposed Rule were to be promulgated as a final 
rule as it is currently drafted, Indian Health Care 
Providers would be effectively excluded from 
participation in the Medicaid DSH program. 

3. More fundamentally, NIHB believes that the use of the 
definition of creditable coverage found in the Health 
Insurance Portability and Accountability Act (HIPAA) of 
1996 is neither required nor, in the case of services 
rendered to IHS beneficiaries, warranted, as it results in 
considering I/T/U providers providing services to IHS-
eligible persons as fully compensated for the care to 
IHS-eligible persons without regard to the level of IHS 
funding available. 

4. We would also like to point out that the treatment 
proposed for Indian Health Care Providers that are in 
receipt of IHS funding is in sharp contrast to the current 

 
No subsequent Agency action taken (as of 11/30/2012).  
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treatment under the Medicaid DSH program of facilities 
that receive funding from a State or local government.  
Although we understand that the protection cited above 
is statutory (Section 42 U.S.C. 1396r-4(g)(1)(A)), we see 
nothing in the law that prevents CMS from extending a 
similar regulatory protection to IHS and tribal hospitals. 

5. NIHB offers these examples of deficiencies in the 
Proposed Rule not as definitive alternative remedies to 
the approach taken in the Proposed Rule but as 
indications of the need to engage in serious tribal 
consultations on these provisions before a final rule is 
issued.    

    

 

 

 
47. 

 
HSA Eligibility and 
IHS Beneficiaries 
 
ACTION: Proposed 
Rule 
 
NOTICE: Health 
Savings Account 
Eligibility and IHS 
Beneficiaries 
 
AGENCY:  
Treasury/IHS  

 
Notice 2012-14 
 
Issue Date: 
2/2012 
 
Due Date: 
4/30/2012 
 
NIHB File Date:  
4/30/2012 
 
Date of 
Subsequent 
Agency Action, 
if any:   

 
NIHB Recommendations-- 
3. Indian tribes have an interest in the eligibility of Indians 

for HSAs for two reasons. First and foremost, AI/AN may 
be offered high deductible plans with associated HSAs by 
their employers, and those AI/AN should be able to 
participate in such plans to the fullest extent. 

4. IHS services are generally not defined as health plans for 
other purposes, and are generally treated differently than 
health plans, and should not be treated as a 
comprehensive, government health plan for this purpose. 

5. IRS should (1) withdraw the notice, and (2) engage in 
nationwide consultation with tribes on the issue.  

 
 
 
 

 
No subsequent Agency action taken (as of 11/30/2012).  
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50.c. 

 
Model Qualified 
Health Plan 
Addendum (Indian 
Addendum) 
 
ACTION: Request 
for Comment 
 
NOTICE: Request 
for Public Comment 
on the Draft Model 
Qualified Health 
Plan Addendum for 
Indian Health Care 
Providers 
 
AGENCY: CMS/IHS 
 

 
Issue Date: 
11/20/2012 
 
Due Date: 
12/19/2012 
 
NIHB File Date: 
Submitted 
12/18/2012 
 
Date of 
Subsequent 
Agency Action, 
if any:  
 

 

NIHB / TTAG Recommendations:  
1. Licensure of Provider; Eligibility for Payments. 

 The TTAG strongly urges CMS to review this provision 
and add a specific reference to Section 408 of the Indian 
Health Care Improvement Act (25 U.S.C. §1647a), which 
deems a health program operated by the IHS, an Indian 
tribe, tribal organization or urban Indian organization to be 
licensed under state or local law if it meets all 
requirements for such a license regardless of whether it 
obtains such a license.  This provision is critically 
important, as QHPs will likely insist that an I/T/U be 
licensed as a condition for inclusion in the network.  
Section 408 accomplishes this by deeming the I/T/U to be 
licensed in the state if it meets all of the standards for 
licensing, but protects the I/T/U from arbitrary state 
refusal to issue a license, or to condition the issuance of a 
license for unrelated reasons. 

2. Dispute Resolution:  

The draft provision would provide that "If the provider is 
an IHS provider, the laws of the United States shall apply 
to any problem or dispute hereunder that cannot be 
resolved by and between the parties in good faith."  By 
stating only that the laws of the United States apply to 
disputes involving the IHS, the strong implication is that 
the laws of the United States do not apply to Tribal 
disputes. Tribes are not generally subject to State laws.  
This choice of laws provision should not be limited to the 
IHS, and should simply state that "The laws of the United 
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States shall apply to any problem or dispute hereunder 
that cannot be resolved by and between the parties in 
good faith."   

3. Payment of Claims 

Nowhere in the Model QHP Addendum is there any 
statement that AI/ANs who receive care at an I/T/U or 
through contract health services are exempt from cost-
sharing under the Act.  Without a specific reference to the 
statutory cost-sharing exclusion in Section 1402(d)(2)(A) 
in the Addendum, Qualified Health Plans may not be 
aware of it, and may not understand how to implement 
the payment requirements in Section 1402(d)(2)(B).  We 
suggest that language be added to the Model QHP 
Addendum on this. 

4. Required Use of Addendum 

While we appreciate this language strongly supporting 
use of the Addendum, the TTAG maintains its position 
that the QHP Addendum must be required as a condition 
of QHP certification.   The QHP Addendum is modeled on 
the success of the standardized Indian contract 
addendum used in the Medicare Part D program.  The 
success of that program is due in large part to the fact 
that CMS made offering to contract using an Indian 
addendum a requirement for all Part D plan providers.  
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50.d. 

 
Data Elements for 
Exchange 
Application 
 
ACTION: Request 
for Information 
 
NOTICE: Data 
Collection to 
Support Eligibility 
Determinations for 
Insurance 
Affordability 
Programs and 
Enrollment through 
Affordable 
Insurance 
Exchanges, 
Medicaid and 
Children’s Health 
Insurance Program 
Agencies 
 
AGENCY: 
CMS 

 
CMS-10440 
and CMS-
10438 
 
Issue Date: 
7/6/2012 
 
Due Date:  
9/4/2012 
 
NIHB File Date: 
9/4/2012 
 
Date of 
Subsequent 
Agency Action, 
if any:  
11/21/2012 
(See 50.e.) 

 

NIHB Recommendations: 

 The proposed data collection effort must accommodate 
the identification of persons eligible for Indian-specific 
benefits, the unique attributes of the Indian health system, 
and the standards needed to support full implementation 
of the special provisions applicable to AI/ANs. 

 People who qualify for the benefits and protections as 
AI/ANs need to be identified in the enrollment process, in 
the identification cards that are issued by QHPs to their 
enrollees, and in the information that is accessed by QHP 
billing departments and others who provide services. 

 We think the AI/AN enrollee should be able to provide 
information regarding where the applicant obtains primary 
care if such an enrollee uses an Indian provider. 

A. QHP Network Adequacy: CMS-10433: 1) To assure that 
AI/ANs enrollees in QHPs are not discouraged from 
continuing to use their I/T/U primary care provider, it is 
important that QHPs at least offer to enroll I/T/U providers 
in their networks; 2) To evaluate network adequacy, we 
propose that the form provided to plans to apply for QHP 
status include a list of names and addresses of Indian 
health programs within the QHP service area. 

B. Placement of the Indian Questions in the Application: 
CMS-10440:  We are highlighting the issue of the order 
questions are asked / information is identified on an 
application because of the potential impact on access to 
Indian-specific benefits and protections that may result. 
We would like to stress the importance of implementing 
these provisions to have the effect of being in accordance 
with the statement made by CMS in the final rule on 

 
Analysis comparing NIHB recommendations to Request 
for Comments (50.e) to be completed and entered. 
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Exchange establishment: National Indian Health Board 
Page 5 of 6 September 4, 2012 at § 155.350(b). 

C. Tobacco Use: Documents CMS-10438 & CMS-10440: If a 
person self-identifies as AI/AN and indicates that he or 
she uses tobacco, then a follow up question (and related 
technical standard) should provide clarification as to 
whether it is solely for ceremonial or religious purposes. 
Another way to handle this is to change the initial 
question to indicate the use of commercial tobacco 
products versus ceremonial purposes. 

D. Amount of Tribal Sponsorship applied Toward Premium: 
Document CMS-10440: The application process should 
include data (or at least a cell to enter data) on the 
amount of tribal sponsorship, if any, as well as other types 
of sponsorship applied toward the premium. 

E. Race and Ethnicity: Documents CMS-10438 & CMS-
10440: To better capture information regarding individuals 
who self-identify under a racial or ethnic category as 
AI/AN, the CMS TTAG recommended in its December 
2011 letter to CMS that recommended the question be 
stated as “are you an American Indian, California Indian, 
Eskimo, Aleut, or other Alaska Native?” 
American Indian or Alaska Native Status: Document 
CMS-10438: there needs to be a clearly defined step in 
the application process that allows an individual to 
provide information that will demonstrate that he or she 
qualifies as an AI/AN for AI/AN-specific Medicaid benefits 
and protections and for AI/AN-specific Exchange-related 
benefits and protections. 
 

    
 

 



TABLE C: NIHB RECOMMENDATIONS AND  

EVALUATION OF AGENCY’S SUBSEQUENT ACTIONS 

UPDATED THROUGH 12/31/2012 

National Indian Health Board, Regulation Review and Impact Analysis Report Page 142 of 162   12/31/2012 

RRIAR 
Ref. # 

Short 
Title/Current 

Status of 
Regulation/ 
Title/Agency 

File Code & 
Dates 

Summary of NIHB and/or TTAG Recommendations 
Evaluation of Subsequent Rule Issued/ 

Action Taken by Agency 

 
64. 

 
Policy on 
Conferring with 
Urban Indian 
Organizations 
 
ACTION: Request 
for Comments 
 
NOTICE: Draft 
Policy on Conferring 
With Urban Indian 
Organizations 
 
AGENCY: IHS 
 
 
 
 
 

 
IHS (no 
reference 
number) 
 
Issue Date: 
7/16/2012 
 
Due Date: 
9/10/2012 
 
NIHB File Date:  
None; ANTHC 
and NCUIH 
filed comments 
9/10/2012 
 
 
 

 
ANTHC Recommendations— 
 
In regard to the Draft Policy, IHS should: 
 
5. Provide an explanation of the changes made from the 

Policy on Urban Indian Organizations (PCUIO) 
Workgroup draft to the current Draft Policy; 

6. To the extent not fully explained in (a), provide a written 
response to the issues raised in the comments provided 
by the NCUIH; and 

7. Convene a subsequent meeting(s) with PCUIO to work 
through the issues that are not resolved. 

 
IHS also should amend the Draft Policy’s definition of “critical 
event or issue.”  The definition states: “When necessary, it is 
within the discretion of the Director, IHS, to make the final 
determination as to whether or not a specific event or issue 
qualifies as a ‘critical event or issue,’ as defined in this policy.” 
Instead, IHS should adopt an approach that is parallel to that 
contained in the IHS Tribal Consultation Policy, under which 
tribes and IHS each have the ability to trigger a consultation. 
UIOs should have the ability to trigger a conferring activity that 
is not subject to a subsequent decision by the Director. 
 
Additional recommendations submitted by NCUIH. 
 
 
 
 

 
No subsequent Agency action taken (as of 11/30/2012).  
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65. 

 
Health Care 
Reform Insurance 
Web Portal 
Requirements 
 
ACTION: Request 
for Comments 
 
NOTICE: Health 
Care Reform 
Insurance Web 
Portal 
Requirements 
 
AGENCY: CMS 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
CMS-10320 
 
Issue Date: 
8/15/2012 
 
Due Date: 
9/13/2012 
 
NIHB File Date:  
None 
(comments 
filed by TTAG 
and ANTHC 
9/13/2012) 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 

 
TTAG Recommendations-- 
 
The collection and dissemination of information on health 
plans will provide information that is necessary for individuals 
to make educated decisions about plan options, but two areas 
exist where additional information specific to AI/ANs would 
improve the quality and utility of the information collected, 
resulting in a decrease in the information collection burden 
AI/ANs experience when securing health insurance and 
accessing health care services: 
 

3. Use of the Health Care Reform Insurance Web Portal to 
Facilitate Tribal Sponsorship: One critical element to 
consider when selecting a plan is the net premium and cost-
sharing amounts an applicant will be responsible for paying, 
after any available premium assistance. For AI/ANs, 
premium assistance might include “Tribal Sponsorship.” 
Tribal Sponsorship models envision interested tribes and 
tribal organizations paying all or part of an AI/AN applicant’s 
share of the premium for a health insurance plan secured 
through a Health Insurance Exchange (Exchange). Although 
not currently designed to do so, the Health Care Reform 
Insurance Web Portal could provide an opportunity to 
collect, and then disseminate, information on potential Tribal 
Sponsorship options for AI/AN applicants. CMS should 
consider establishing such a mechanism to gather and 
disseminate information on Tribal Sponsorship options. 
 

HHS could establish a Web portal to facilitate Tribal 
Sponsorship that mirrors the functionality of that described 

 
No subsequent Agency action taken (as of 11/30/2012).  
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 in this Request for Comment. The Web portal would provide 
tribes and tribal organizations with a password protected 
mechanism to submit and update information on Tribal 
Sponsorship to HHS, including providing contact information 
for specific tribes offering Tribal Sponsorship and/or contact 
information for a tribal organization that may coordinate 
Tribal Sponsorship for multiple tribes. The information would 
be made available to Exchange enrollment staff, applicant 
assisters (such as Navigators and in-person assisters), as 
well as through healthcare.gov to help AI/ANs make 
educated decisions about their insurance options, including 
the availability of assistance with premiums that may be 
available through Tribal Sponsorship. 
 
At a minimum, HHS should develop a tribal Web portal 
capacity that enables some static information to be made 
available by tribes to the Exchange/call center staff so that 
the information could then be made available to AI/AN 
applicants during the Exchange application process.  
 

2.   Inclusion of Indian Health Care Providers in Posted 
Information on Plan Provider Networks: Many AI/ANs 
receive a majority of their health services through I/T/Us. 
As AI/ANs use the Web site to select a plan, it is critical 
that they know whether or not their usual Indian Health 
Care Provider is in the plan’s network of providers. Rather 
than look for the name of a specific doctor, AI/ANs might 
look for the name of the I/T/U facility where they are most 
likely to seek care. Health plans should supply this 
information to HHS, and the department (and Exchanges) 
should post this information. Although Federal law allows 
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I/T/U providers to bill health plans for services provided to 
the plan’s enrollees whether or not the I/T/U provider is in 
the plan’s network, it is preferable that the I/T/U be part of 
a plan’s network to facilitate coordination of care, minimize 
duplication of services, and provide greater certainty to the 
I/T/U providers in the timeliness and amount of payments. 

 
     

 
66. 

 
Requirements for 
Charitable 
Hospitals 
 
ACTION: Proposed 
Rule 
 
NOTICE: Additional 
Requirements for 
Charitable Hospitals 
 
AGENCY: IRS 
 

 
REG-130266-
11 

Issue Date: 
6/26/2012 

Due Date: 
9/24/2012 

NIHB File Date: 
9/24/2012 
(ANTHC also 
filed comments 
9/24/2012) 

Date of 
Subsequent 
Agency Action, 
if any: 

Issued 
correction 
8/10/2012 

 
ANTHC Recommendations: 
 
The proposed rule should expressly clarify that hospitals 
operated by tribes or tribal organizations, even as part of a 
501(c)(3) organization, are exempt from its application to 
avoid ambiguity on this issue. 
 
Based on its definitions of “hospital facility” and “hospital 
organization,” the rule applies solely to entities recognized or 
seeking to be recognized as tax exempt under 26 U.S.C. § 
501(c)(3) that operate a facility required by a state to be 
licensed, registered, or similarly recognized as a hospital. No 
states have asserted their authority to require a license of a 
tribal hospital facility, and the Indian Self-Determination and 
Education Assistance Act of 1975 and subsequent 
amendments, as well as the Indian Health Care Improvement 
Act, pre-empt any state authority in this area. 
 
 
 
 

 
Issued correction 8/10/2012; no subsequent Agency action 
taken (as of 11/30/2012). 
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69. 

 
Data Elements for 
Exchange 
Application 
 
ACTION: Request 
for Information 
 
NOTICE: Data 
Collection to 
Support Eligibility 
Determinations for 
Insurance 
Affordability 
Programs and 
Enrollment through 
Affordable 
Insurance 
Exchanges, 
Medicaid and 
Children’s Health 
Insurance Program 
Agencies 
 
AGENCY: 
CMS 

 
CMS-10440 
and CMS-
10438 
 
Issue Date: 
7/6/2012 
 
Due Date:  
9/4/2012 
 
NIHB File Date: 
9/4/2012 
 
Date of 
Subsequent 
Agency Action, 
if any:   

NIHB Recommendations: 

 The proposed data collection effort must accommodate 
the identification of persons eligible for Indian-specific 
benefits, the unique attributes of the Indian health system, 
and the standards needed to support full implementation 
of the special provisions applicable to AI/ANs. 

 People who qualify for the benefits and protections as 
AI/ANs need to be identified in the enrollment process, in 
the identification cards that are issued by QHPs to their 
enrollees, and in the information that is accessed by QHP 
billing departments and others who provide services. 

 We think the AI/AN enrollee should be able to provide 
information regarding where the applicant obtains primary 
care if such an enrollee uses an Indian health system 
provider. 

F. QHP Network Adequacy: CMS-10433: 1) To assure that 
AI/ANs enrollees in QHPs are not discouraged from 
continuing to use their I/T/U primary care provider, it is 
important that QHPs at least offer to enroll I/T/U providers 
in their networks; 2) To evaluate network adequacy, we 
propose that the form provided to plans to apply for QHP 
status include a list of names and addresses of Indian 
health programs within the QHP service area. 

G. Placement of the Indian Questions in the Application: 
Document CMS-10440:  We are highlighting the issue of 
the order questions are asked / information is identified 
on an application because of the potential impact on 
access to Indian-specific benefits and protections that 
may result. We would like to stress the importance of 
implementing these provisions to have the effect of being 

 
No subsequent Agency action taken (as of 11/30/2012).  
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in accordance with the statement made by CMS in the 
final rule on Exchange establishment: NIHB Page 5 of 6 
September 4, 2012 at § 155.350(b). 

H. Tobacco Use: Documents CMS-10438 & CMS-10440: If a 
person self-identifies as AI/AN and indicates that he or 
she uses tobacco, then a follow up question (and related 
technical standard) should provide clarification as to 
whether it is solely for ceremonial or religious purposes. 
Another way to handle this is to change the initial 
question to indicate the use of commercial tobacco 
products versus ceremonial purposes. 

I. Amount of Tribal Sponsorship applied Toward Premium: 
Document CMS-10440: The application process should 
include data (or at least a cell to enter data) on the 
amount of tribal sponsorship, if any, as well as other types 
of sponsorship applied toward the premium. 

J. Race and Ethnicity: Documents CMS-10438 & CMS-
10440: To better capture information regarding individuals 
who self-identify under a racial or ethnic category as 
AI/AN, the CMS TTAG recommended in its December 
2011 letter to CMS that recommended the question be 
stated as “are you an American Indian, California Indian, 
Eskimo, Aleut, or other Alaska Native?” 
American Indian or Alaska Native Status: Document 
CMS-10438: there needs to be a clearly defined step in 
the application process that allows an individual to 
provide information that will demonstrate that he or she 
qualifies as an AI/AN for AI/AN-specific Medicaid benefits 
and protections and for AI/AN-specific Exchange-related 
benefits and protections. 
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70.a. 

 
Medicare PFS Rule 
 
ACTION: Proposed 
Final Rule 
 
NOTICE: Medicare: 
Revisions to 
payment policies 
under physician fee 
schedule, DME 
face-to-face 
encounters, etc. 
 
AGENCY: CMS 

 
CMS-1590-
PFC 
 
Issue Date: 
7/30/2012 
 
Due Date: 
9/4/2012 
 
NIHB File Date: 
None 
 
ANTHC File 
Date: 
9/4/2012 
 
Date of 
Subsequent 
Agency Action, 
if any:  
Issued Final 
Rule 
11/16/2012 
 
Due Date for 
Final Rule 
(“FC”) 
Comments: 
12/31/2012 
 

 
ANTHC recommendations--  
 
4. Certified Registered Nurse Anesthetists and Chronic 

Pain Management Services: The proposed rule largely 
addresses the extent to which certified registered nurse 
anesthetists (CRNAs) can provide reimbursable chronic 
pain management services in Medicare Part B, and the 
rule largely defers to the State in which the CRNA is 
practicing. To further clarify the questions that have 
emerged about the extent to which CRNAs can provide 
chronic pain management, the rule includes a new 
“Anesthesia and related care” definition that focuses on 
the State in which the CRNA is practicing.  

 
Recommendation:  CMS should make clear that the 
tying the authority to bill and the scope of practice to the 
State in which services are provided is not applicable in 
the tribal health system. In either in the rule or in the 
Preamble, CMS should acknowledge that the requirement 
in 42 C.F.R. § 410.69 that a CRNA must be licensed in 
the State in which the CRNA is practicing is not applicable 
to CRNAs who are employees of a tribal health program 
and who are licensed in a State other than where the 
tribal health program is operating. 

 
In addition, the very general proposal for addressing pain 
relief activities by CRNAs—a reflection of the effort of 
health providers to make up for physician shortages, 
which plague Indian health programs more than most due 
to their low salaries and rural and remote locations, and to 

 
Analysis comparing ANTHC recommendations to Final 
Rule to be conducted and entered. 
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control costs by relying on well-trained nonphysician 
practitioners—might be misinterpreted to unreasonably 
limit access to CRNAs for this important service. 

 
Recommendation: CMS should amend the new 
provision proposed to be added to 42 C.F.R. § 410.69(b) 
as shown below.   

 
Anesthesia and related care includes medical and 
surgical services that are related to anesthesia, including 
chronic pain management services unless specifically 
prohibited or outside the scope of the CRNA’s license to 
practice and that a CRNA is legally authorized to perform 
by the state in which the services are furnished. 

 
5. Telehealth and Preventive Services: ANTHC supports 

the changes to telehealth and preventive services 
emphasize the need for more screening and treatment for 
a wide variety of preventable conditions and behavioral 
health conditions and encourages Medicare to take 
another step and reimburse for the services of certified 
community health aides, including those who are certified 
to provide principally medical services and those whose 
certification is principally for behavioral health services. 

 
Recommendation:  ANTHC seeks to discuss with CMS 
as an alternative model the community health aide 
program, which operates pursuant to Section 119 of the 
IHCIA, codified at 25 U.S.C. § 1616l.  This program 
provides an extraordinarily successful alternative provider 
model that assures that high quality health care can be 
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provided in the most remote Alaska villages by specially 
trained and certified providers working in close 
communication and partnership with physicians 
supervising through telehealth and other 
telecommunication (beginning in the 1960s with ham 
radios and continuing to improve today to include very 
sophisticated live telehealth transmissions in some 
cases). 

 
3. Primary Care and Care Coordination: ANTHC 

appreciates the recognition that a wide variety of models 
will be needed to encourage, and appropriately reimburse 
care coordination that does not involve face-to-face 
contact with a patient, and where the face-to-face 
transition fits into a successful outcome. However, the 
rule sets forth proposals that might be insufficient to 
address the “real life” conditions affecting transitions 
within the same community, let alone from one 
community to another.   

 
Recommendation: CMS should conduct workgroups (in 
person, by teleconference, and by webinar) with Indian 
health care providers and also engage in formal 
consultation regarding its current proposed expansion of 
care coordination reimbursement and the other models 
yet to be fully considered or implemented. 
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80. 

 
Notice of Denial of 
Medical Coverage 
(or Payment) 
 
ACTION: Request 
for Comments 
 
NOTICE: Notice of 
Denial of Medical 
Coverage (or 
Payment) 
 
AGENCY: CMS, 
HHS 
 

 
CMS-10003 
 
Issue Date: 
9/7/2012 
 
Due Date: 
11/6/2012 
 
TTAG/NIHB 
File Date: 
11/6/2012 
(ANTHC also 
filed comments 
11/6/2012) 
 
Date of 
Subsequent 
Agency Action, 
if any: 
 

TTAG Recommendations— 
 
Indian Health Care Providers have higher-than-average denial 
rates for processed claims, and a significant source of these 
often-unwarranted denials is a lack of understanding on the 
part of managed care health plans of the applicability of 
Section 206 of the Indian Health Care Improvement Act. 
IHCIA § 206 requires health plans to pay Indian Health Care 
Providers for health services rendered to enrolled individuals, 
whether the Indian Health Care Provider is or is not an in-
network provider, and grants Indian Health Care Providers the 
right to recover from various third party payers the reasonable 
charges billed by the Indian Health Care Provider for services 
provided to AI/ANs, or, if higher, the highest amount the payor 
would pay a non-governmental provider. 
 
Providing an explanation in the preamble to the final rule on 
CMS-10003, as well as in the proposed Notice of Denial of 
Medical Coverage (and Payment), creates opportunities to 
proactively inform health plans operating under Medicare and 
Medicaid of the obligations under IHCIA § 206, potentially 
reducing instances of incorrect denials of coverage and 
payment. In addition, informing health plans and patients 
through the explanatory materials on the appeals process 
could serve to help remedy incorrect payment and coverage 
denials in conflict with IHCIA § 206 and to do so with a 
reduced burden on the Indian Health Care Providers, their 
providers, and the health plans. 
 
The information provided regarding appeals also raises 
concerns. The NDMCP identifies the information that a patient 

 
No subsequent Agency action taken (as of 11/30/2012).  
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must provide when appealing a denial, including a 
requirement that if someone other than the patient acts for the 
patient, both that person (the representative) and the patient 
“must sign and date a statement confirming this is what [the 
patient] want[s].”  This is not a correct statement of law 
regarding appeals made by an Indian Health Care Provider on 
behalf of an AI/AN. Under IHCIA § 206, the right to recover is 
made available to the Indian Health Care Provider without 
requiring the participation of the patient. 
 
To help address these  issues, CMS should: 
1. In the preamble to the Final Rule on CMS-10003, include 

an explanation of the applicability of IHCIA § 206 to 
health plans, such as:  

Section 206 of the Indian Health Care Improvement Act 
(25 U.S.C. § 1621e)) provides that Indian Health Care 
Providers (i.e., the Indian Health Service, Tribes and 
Tribal Organizations, and Urban Indian Organizations as 
those terms are defined under 25 U.S.C. § 1603) have 
the right to recover from various third party payers, for 
services provided to enrolled individuals, the reasonable 
charges billed by the Indian Health Care Provider, or, if 
higher, the highest amount the payor would pay a non-
governmental provider. This right of recovery applies 
whether the Indian Health Care Provider is or is not an in-
network provider. This right includes the right to appeal 
denials of coverage or payment without the participation 
of the American Indian or Alaska Native patient.  

2. In the document “Form Instructions for the Notice of 
Denial of Medical Coverage (or Payment), CMS-10003-
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NDMCP,” add the following sentence under “Section 
Titled: Why did we deny your request”:  

For denial of payment or coverage involving Indian Health 
Care Providers (as defined in42 C.F.R. § 447.50(b)(2)) 
explain why Indian Health Care Improvement Act § 206 
does not require approval of coverage and payment.  

4. Confirm to what extent, if at all, the NDMCP applies to 
coverage and payment denials for Medicare prescription 
drug coverage under a Medicare Prescription Drug Plan.  

5. In the Form CMS-10003-NDMCP, add the following 
sentence under section titled: “If you want someone else 
to act for you”:  

Indian Health Care Providers may appeal denials of coverage 
or payment issued to American Indians or Alaska Natives 
without requiring the signature of the patient. 

     

 
89. 

 
Notice of Benefit 
and Payment 
Parameters for 
2014 
 
ACTION: Proposed 
Rule 
 
NOTICE: Patient 
Protection and 
Affordable Care Act; 
HHS Notice of 

 
CMS-9964-P 
 
Issue Date: 
12/7/2012 
 
Due Date: 
12/31/2012 
 
TTAG File 
Date: 
12/31/2012 
 

 
TTAG recommendations— 
 
1. Premiums and Cost-Sharing 

a. Background and Cost-Sharing Plan Variations 
The proposed rule would require Qualified Health Plan 
(QHP) to offer two separate Indian-specific QHP 
variations for each QHP offered on the Exchange: the 
“zero cost-sharing plan variation,” which applies to AI/ANs 
whose incomes are below 300 percent of the FPL and 
who qualify for no cost-sharing to be imposed no matter 
where they receive their care, and the “limited cost-
sharing plan variation,” which provides that AI/ANs are 

 
No subsequent Agency action taken (as of 12/31/2012). 
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Benefit and 
Payment 
Parameters for 
2014 
 
AGENCY: CMS 
 

Date of 
Subsequent 
Agency Action, 
if any: 

entitled to no cost-sharing if they receive care through 
IHS, a tribe or/tribal organization, urban Indian 
organization, or elsewhere if referred through CHS. 
 
CMS has said that individuals would receive a card that 
informs providers about the cost-sharing protections to 
which they are entitled; the computerized information for 
plan enrollment also should contain this information to 
make it available to providers electronically in the event 
that individuals does not have the card when they seek 
health care services, as well as prevent confusion when 
AI/ANs are referred through CHS to providers who are 
out-of-network for the QHP in which they are enrolled. 

  
b. Limits on Cost-Sharing Exemptions for AI/AN 
The proposed rule would limit the AI/AN cost-sharing 
reductions to the essential health benefit, a restriction that 
would violate the plain language of the Affordable Care 
Act (ACA); CMS should remove this restriction.  

 
c. Rule for Families with AI/AN and Non-AI/AN Members 
To address the potential increase in aggregate premiums 
for families with AI/AN and non-AI/AN members and to 
ensure AI/ANs receive the full benefit of the cost-sharing 
protections afforded them in ACA without shifting cost-
sharing liabilities to non-AI/AN family members, CMS 
should, for these families: 
 

 Calculate the aggregate family premium by 
calculating the premium for each family member 
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when enrolled in a single family policy at the silver 
metal level. 

 Enroll the family members in two separate plans that 
may be different in only the family type (family or 
individual, as appropriate) and the cost-sharing 
variation (silver level plan, zero cost-sharing plan 
variation of the silver level plan, or limited cost-
sharing plan variation of the silver level plan, as 
appropriate), with no change in the aggregate 
premium paid. 

 Establish the maximum out-of-pocket liability for the 
“non-AI/AN plan” as a proportion of the maximum 
liability of a single family plan. 
 

CMS also should: 
 

 Ensure the premium for a single family plan is the 
aggregate premium for a family; 

 Enroll family members in appropriate and allowable 
separate policies; and 

 Establish proportional maximum out-of-pocket 
liability. 

 
2. Uniform Operational Guidance for Term “Indian” 
CMS should establish uniform operational guidance on the 
definition of “Indian” to ensure those eligible for the Indian-
specific benefits and protections under ACA, as well as 
through Medicaid and the Indian Health Service, actually 
receive these benefits; for purposes of administering Indian-
specific provisions in ACA, CMS should issue uniform 
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operational guidance for use by Exchanges and by the 
Internal Revenue Service consistent with existing CMS 
regulations under 42 CFR 447.50, which provides clear 
operational guidance in determining eligibility for Indian-
specific benefits and protections under Medicaid.   
 
3. Definition of “Commercial Book of Business”  
The proposed rule would consider plans or coverage offered 
by Indian Tribes to its employees as part of a “commercial 
book of business,” a determination that would require 
reinsurance contributions; CMS should rescind this 
requirement. 
 
4. Other Provisions 

a. Ensuring Full Payment to Providers of Care to AI/ANs 
CMS should include language in the proposed rule to 
prevent any reduction in payments to Indian health care 
programs and other providers because of reduced cost-
sharing from patients.  

 

 Section 1402(d)(2)(B) of ACA provides that QHPs 
cannot reduce reimbursements otherwise due by the 
amount of cost-sharing they could otherwise impose 
but for the Indian cost-sharing exclusion; CMS 
should restate this provision in the proposed rule. 

 CMS has said that it will require health plans to 
compensate providers for the value of cost-sharing 
waived for a patient under the limited cost-sharing 
and zero cost-sharing plan variations through § 
156.430 in the proposed rule, but § 156.430 does 
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not explicitly address this point; CMS should insert 
language to address this issue in § 156.430. 

 In Section 156.410 (a), CMS should substitute the 
statement “The cost-sharing reduction for which an 
individual is eligible must be applied when the cost 
sharing is collected” with “A provider must apply the 
cost-sharing reduction for which an individual is 
eligible prior to collecting cost-sharing, if any, from 
the individual” to prevent the assumption that the 
reduction will apply only when the provider collects 
the portion of the cost sharing that is reimbursed by 
the QHP, either before or after the QHP collects the 
reimbursement from HHS. 

 To ensure adequate protection to the provider in the 
billing process, CMS should insert the following 
language at the end of Section 156.410(a): The 
QHPs cannot reduce or delay reimbursements to 
providers, regardless of whether they are in-network 
or out-of-network, by the amount of cost-sharing it 
could otherwise impose but for the Indian cost-
sharing exclusion. 

 
b. Definition of “Contract Health Services” 
CMS should add to Section 156.400 language that would 
define the term “contract health service” by reference to 
the statutory definition at 25 U.S.C. § 1603.   

 
c. Clarification of Formula for Actuarial Value Calculation 
Providing full compensation to issuers, and subsequently 
from plans to providers, for the value of the lost cost-
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sharing revenues from patients will reduce the likelihood 
that providers and health plans may discriminate against 
serving AI/ANs; CMS should ensure that providers and 
issuers are “made whole” under the Indian-specific cost-
sharing protections, as is required under section 
1402(d)(3) of ACA and clarify how issuers are 
compensated for the anticipated induced demand for 
services resulting from section 1402(d)(1) and (2) beyond 
the compensation provided to issuers for the reduced 
cost-sharing payments themselves.  

 
d. Payments for Cost-Sharing Reductions in MLR 
CMS should include payments to issuers to compensate 
for Federal cost-sharing reductions made pursuant to 
ACA section 1402(d)(3), as well as the payments 
provided pursuant to the general risk adjustment 
mechanisms established under ACA section 1343, in the 
total amount of plan premium revenue; CMS should 
confirm that these payments are included in the medical 
loss ratio calculation or adjust the medical loss ratio 
formula to do so. 

     

 
92.a. 

 
Health Insurance 
Market Rules  
 
ACTION: Proposed 
Rule 
 
NOTICE: Patient 
Protection and 

 
CMS-9972-P 
 
Issue Date: 
11/26/2012 
 
Due Date: 
12/26/2012 
 

 

ANTHC recommendations-- 
 
CMS should ensure that this proposed rule: 
 

 Promotes meaningful and competitive access to health 
insurance in rural and remote areas, where the majority of 
tribes are located; and 

 In its definition of “tobacco use,” includes an express 

 
No subsequent Agency action taken (as of 12/31/2012). 
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Affordable Care Act 
Health Insurance 
Market Rules 
 
AGENCY: CMS 
 

ANTHC File 
Date: 
12/26/2012  
 
Date of 
Subsequent 
Agency Action, 
if any:  
 

exemption for religious and ceremonial tobacco use, a 
practice of many American Indian cultures, to prevent this 
practice from triggering a higher premium rating for health 
insurance applicants. 

     

 
111.a. 

 
 

 
Multi-State Plan 
Application 
 
ACTION: Request 
for Comment 
 
NOTICE: Multi-
State Plan Program 
Application 
 
AGENCY: OPM 

 
OPM (no 
reference 
number) 
 
Issue Date: 
9/21/2012 
 
Due Date:  
11/22/2012 
 
NIHB File Date: 
10/22/2012 
Date of 
Subsequent 
Agency Action, 
if any: See 
111.b., 
Proposed 
Rules for Multi-
State Plan 

 
TTAG Recommendations –  
 
Our comments request that the application criteria OPM 
establishes for the Program encourage MSP applicants to (1) 
demonstrate how they will offer to include Indian healthcare 
providers in their provider networks, (2) agree to use a 
standard contract addendum when contracting with Indian 
health care providers, and (3) allow Indian tribes, tribal 
organizations and urban Indian organizations to make 
aggregated group payments of premiums on behalf 
designated individuals to the MSPs. 
 
1. Facilitating Federal Trust Responsibility:  We hope that 

OPM will continue to administer the Federal trust 
responsibility in the Program with the same level of 
commitment, tribal consultation and collaboration it has 
demonstrated with the FEHB program. 

 
2. Accessing Benefits:  There are three critical steps for 

achieving this goal: (1) encourage MSPs to contract with 

 
See 111.b. issued 12/5/2012. 
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Program 
 

I/T/U; (2) facilitate the use of a standard Indian addendum 
when contracting with I/T/U; and (3) require MSPs to 
accept aggregate payment of premiums on behalf of 
AI/ANs. 

 
3. Tribal Sponsorship:  As provided for the Affordable Care 

Act, all Exchange enrollees have the right to make direct 
payments to QHPs. Likewise, OPM should ensure that 
any MSP selected be willing to permit tribal entities to 
make aggregate payments for sponsored AI/ANs in each 
Exchange they operate. 

 
4. Inclusion of I/T/U in MSP Provider Networks:  

Accordingly, we request that OPM encourage plans that 
seek qualification as an MSP to offer to contract with 
I/T/U providers in their service areas. Inclusion of I/T/U 
providers should be central to demonstrating network 
adequacy for AI/AN people who are likely to have long‐
standing relationships with these providers who provide 
culturally competent care. 

 
5. Use of Standard Contract Addendum:  We believe that 

use of this Indian Addendum will benefit both the plans 
and the Indian Health Care Providers by lowering 
perceived barriers to contracting, assuring compliance by 
the MSPs with key federal laws protecting I/T/Us, and 
minimizing potential disputes. 
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112. 

 
VA/IHS Agreement 
for Health Care 
Services 
Reimbursement 
 
ACTION: Proposed 
Agreement 
 
NOTICE: Draft 
Agreement Between 
Department of 
Veterans Affairs and 
Department of 
Health And Human 
Services Indian 
Health Service for 
Reimbursement f or 
Direct Health Care 
Services 
 
AGENCY: VA 

 
VA (no 
reference 
number) 
 
Issue Date: 
4/5/2012 
 
Due Date: 
5/7/2012 
 
TSGAC File 
Date: 
5/25/2012; 
11/20/2012 
 
Date of 
Subsequent 
Agency Action, 
if any: Issued 
Executed 
Agreement 
12/6/2012 

 
TSGAC recommendations (5/25/2012)--  
 
6. Use of a model agreement: VA and IHS should use a 

national “master” agreement that they could apply in 
individual agreements with Tribes; the Draft Agreement 
purports to bind Tribes, although they are not parties to 
the Agreement. 

7. Scope of services covered: The Draft Agreement would 
cover only “direct care services,” although neither Section 
405(c) of IHCIA or the payor of last resort provision in 
Section 2901(b) of ACA contain such a limitation; VA 
should cover Contract Health Services, as well as direct 
care services provided at IHS or Tribal facilities. 

8. Referrals: The Agreement should contain language that 
states the primary care provider at the IHS, Tribe or Tribal 
organization or Indian Urban organization (I/T/U) facility 
has authority to make referrals for care; requiring 
Veterans to travel to a VA facility to obtain a referral for 
care when the primary care provider located at the I/T/U 
facility can make the determination of need for a referral 
is an unnecessary and costly barrier to access. 

9. Demonstration project model: VA and IHS should not 
use a demonstration model; the Draft Agreement would 
phase in implementation at limited demonstration project 
sites, delaying implementation at every site not included 
in the demonstration. 

10. Co-payment and third party reimbursements: AI/AN 
Veterans should not have to make VA copayments, and 
Tribes should have the authority to seek reimbursement 
from any potential third party payment sources for the 

 
In Executed Agreement (12/6/2012)-- 
1. Accepted.  The Executed Agreement guides but does not 

dictate the terms of the VA – local tribal facility 
agreements. 
 

2. Not accepted.  The Executed Agreement covers direct 
care services provided at tribal sites and not contract 
health service referrals to other sites. 
 

8. Accepted.  The Agreement states: “This Agreement will 
be subject to phased implementation that will begin at the 
sites identified by VA and IHS as Phase I sites in the 
attached site list. Reimbursements for Direct Care 
Services described in this Agreement initially will be 
authorized at only the sites identified as the Phase I sites 
in the attached implementation plan. VA and IHS will 
begin to phase in additional sites within 6 months of the 
initiation of Phase I.” 

 
The circulated Agreement did not include a list of Phase I 
sites; the limitation on participating sites is only a limit on 
IHS-operated direct service sites and only for a six-month 
period, and VA encourages all interested Tribes to 
negotiate VA-local Tribal facility agreements. 
 

5.     Accepted.  AI/AN veterans served at I/T facilities will not 
have to pay co-payments. 

6.     Accepted in part.  The Executed Agreement inly makes 
reference to reimbursement for services to AI/AN 
veterans.  But, the VA – local tribal facility agreements 
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cost of services not reimbursed by VA. 
11. Services for non-IHS eligible Veterans: The Agreement 

should allow Tribal health facilities, which often operate in 
rural areas with limited access to VA facilities, to provide 
care to non-IHS eligible Veterans. 

12. Create Formal Tribal Leaders Workgroup: VA and IHS 
should create a formal Tribal Leaders Workgroup to work 
in partnership with the agencies to finalize the Agreement 
and oversee implementation. 

 
TSGAC recommendations (11/20/2012)— 
 
13. The Agreement should use the IHS “Outpatient per Visit 

Rate” for all outpatient and freestanding clinic services; 
the Draft Agreement would establish a different 
reimbursement rate (the Medicare fee-for-service rate) for 
Federally Qualified Health Centers (FQHCs). 

are not constrained by the Executed Agreement on this, 
and the Alaska tribal providers negotiated reimbursement 
for non-AI/AN veterans in their VA – local tribal facility 
agreements. 
 

7. Not addressed. 
 

8. VA accepted TSGAC recommendations on 
reimbursement rates for outpatient and free-standing 
clinic services; VA will charge IHS $15 per claim 
processed for outpatient hospital and freestanding clinic 
services in the initial two years of the Agreement to 
compensate VA for the additional associated 
administrative costs. 

 
The Executed Agreement also called for periodic review of 
reimbursement rates, without specifying the frequency or 
specific dates for the reviews (other than 6/1/2015 as the 
completion date for the first review), to “ensure that the costs 
VA is incurring pursuant to the terms of the agreement are 
within an acceptable range.”  
 
The Executed Agreement will last “three years, with options 
up to five years” (compared with one year in the Draft 
Agreement), and either party can cancel the Agreement upon 
60 days written notice. 
 
 
 
 

     
 

 


